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ACTION at LAW, "1 


BROUGHT BY THE =_ 


MAYOR, BAILIFEFS, and BURGESSES, 
OF THE 
BOROUGH of LIVERPOOL, 
ron rs RECOVERY or 4 PENALTY UNDER 
__ ABY-LAW 
MADE BY THEM 
. IN 
COMMON HALL 8 — 
CONTAIN ING Taz ARGUMENTS or 2 THE COUNSEL, 
As WELL AT 
NISI _ PRIUS, 


AS UPON THE MOTION FOR A NEW TRIAL IN THE 


COURT of KING's BENCH ; 
| The yzoCEEDINGs on the 8ECOND TRIAL at Lancaster ; 
And on a MoTION in the Court of King's Bench for 
_ A THIRD TRIAL, | 


WITH THE REASONS AT LARGE 
Of the Hon. the $usticesof {he said Court for granting the same. 
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Taken in Short Hand by Mr. Gurney. 
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LIVERPOOL, 
' PRINTED AND SOLD BY |. M*CREERY. 
 $OLD ALSO BY CRANE AND JONES, AND w. ROBINSON, 
LIVERPOOL, 
AND BY M. POOLE AND SON, CHESTER. - 
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INTRODUCTION. 


will ſufficiently appear from a peruſal of the followi 
Rab coy that the powers exerciſed by the CES 
Council of Liverpool, have not on all occafions been im- 
plicitly ſubmitted to by the Burgeſſes at large, who have 
entertained an opinion that ſuch powers were not ſanctioned 
dy the exiſting charters. The principal points upon which 
the Burgeſſey have in general expreſſed their diſapprobation, 
are, Firſt, The making of by-laws by the Common 
Council, without the affent or participation of the Burgeſ- 
ſes. Secondly, The Common Council eleRing their own 
members, or filling up vacancies in their own body, 
and Thirdly, The adjuſtment of the Corporation Ac- 
counts without public audit by the — at large, and 
the non · publication of ſuch accounts for a long ſeries of 


years. 


In the beginning of the year 1791, theſe grievances 
being taken into conſideration by a great number of the 
refident Burgeſſes, a — —— ſubſcribed by ONE 
THOUSAND and TWENTY EIGHT FREEMEN, ad- 
dreſſed to John Sparling, Eſq. then Mayor of the' town, 
and Robert Moſs, and Clayton Tarleton, Eſqrs. Bailiffs, de- 
firing them to call a Common Hall, or General Aſſembly, 
of the Burgeſſes, for the purpoſe of confidering on certain 
intended to be laid before them at ſuch 

eeting. Thoſe Magiſtrates thinking it their duty to com · 
ply with the requeſt of ſo large a body of their Conſtitu- 
ents, returned the following anfwer— 


„ The MAYOR and BAILIFFS _—_ Fo into 
© their moſt ſerious conſideration the Requiſition figned 
„dy One Thouſand and Twenty-Eight of the Free Burgeſſes 
4% of this Borough, for the holding of a Common Hall, 
and having received the ſanction of the opinions of 
Three moſt eminent Counſel, as to the legality of 
« ſuch Aſſembly, conceive it to be their duty to com 

with the requeſt of ſo very decided and reſpecta 

* majority of the reſident Burgeſſes, their Conſtitu- 
« freed _ have, — —— - — — — as 
y a Termination as poſſible to the preſent Diſputes, 
by appointing an early day, fixed on Monday — 
*« of this inſt. January, for the holding of ſuch Common 


change, at ten o'Clock in the forenoon of the ſaid Day, 


22 « and 


* Hall, or Aſſembly, in the Court Room within the Ex- 


| 
| 
' 
* 


tofore made by the 


by INTRODUCTION. 


“and for which purpoſe they will immediately iſſue their 
proper Precept or Summons,” _ a 
In purſuance of ſuch determination the Mayor and Bai- 
liffs alſo iſſued the following advertiſement, with the Pro- 
olitions intended to be laid before the Meeting, which 
aving received the ſanction of the Burgeſſes at large, were 
there paſſed into laws. | Nie 


* 


A. the Requiſition of a numero Body of 1 Borg, preſented 


o the Mayor ailiffs. 


"THE Burgedes.of this. Borough are hereby deſired to ap- 
pear in the Court Room, within the Exchange, on Monday 
the Seventernthᷣ day of, January inſtant, at Ten o'Clock in 
the forenoon, of the ſame days at a General Aſſembly of the 
Mayor, Bailiffs, and Burgeſſes, of the ſaid Borough, then 
and there to be held, to tranſact ſeveral. matters and thin 
of and concerning the ſaid Borough, and particularly to ale 
into conſideration the following Propoſitions, which in 
conſequence of the ſaid Requiſition, will be. laid. before the 
aid Mayor, Bailiffs, and: Burgeſſes, for their approbatian, 
ou — and —— 2 aer * ns to. be eſtabliſhed 
| into By-Laws, if they ſhall be thought proper, 
and to fill up the eee — dh ood ge 
Borqugh. Dated the th day of January, 1791. 
IHN SEARLINOG, Mayor. 
CLA TON TARLETON, a 


Propoſal I.—It is propoſed, That all and every By-Laws, 
Reſolutions, and Agreements, at any time or times here- 
51 or, Bailiffs, and Burgeſſes of this 

Borough in Common Hall, or in any other manner aſſembled, 
or by the Common Council. of this Borough, or the major 
part thereof, or by any other body of men whatſoever, 
» whereby - power is given to the ſaid Mayor, Bailiffh, and 
Common Council, or to the Common Council. only, or 
the majority, or any number of them, to ele, appoint, or 
ſwear in any perſon or perſons to fill up. any vacancy or 
vacancies in the Common. Council, whetker accaſioned 
by death, removal, or departure from office, or refuſal to 
ſtand, or in any other manner, or by any other means, ſnall 


de repealed, abrogated, annulled, and made void, to all 


intents and purpoſes whatſoever. 


Propoſal 
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Propofal II.—It is propoſed to elect Five Common 
cednelf men of this ugh, in che room of John Black- 
durne and 3 fqrs: ho are deecafed, in the 
room of Ralph Earle and Thomas Wilſon, Eſquires, who 
reſigned their offices of Common Council- men, and are 
ſince deceaſed; and in the room of John Croſbie, Eſquire, 
who, by ſurrendering his frahelnſe as a Burgeſs of this 
Borough, has vacated his ſeat as one of the Common Coun- 
cil of Vin Borough; and to ſwear inthe perſons (ſo to be 
elected Common, Council; men) in the ufd manner into 
their offices. vr 72A. 


« Propoſal III. It is propoſed to reſolve that the Town's 
Treaſurer ſhall draw out an accurate account of all the 
money by him officially received and paid ſince he came 
into office, until the 18th day of October laſt; and deliver 
the ſame with all due ſpeed to the Worſhipful the Mayor, 
that he may order the ſame to be properly audited by Four of 
the Common Council, to be named by that body, and Four 
of the Burgeſſes / not of the Common Council, to be named 


at the Common Hall, to whom ſhall. be added, the Mayer 


of the Town for the time being: and the majority of thoſe 
Nine ons to proceed to efs, when ſummoned 
by the Mayor, as if the whole number was preſent: And 
that henceforth the Corporation Accounts of all monies to 
be hereafter received, paid and expended by the Town's 
Treaſurer, ſnall be annually made out down to the 18th 
day of October, in each year, and audited by the ſame 
number of perſons, to be nominated as aforeſaid, annually, 
on the 18tHd a/ of October, immediately aſter the Mayor 
ſhall de eboſen.“ en e a 


17. 1 

The Officers of the Corporation, having in .obedi. 
ence to the commands of the Common Council, refuſed 
to comply with the tenor of ſuch By-Laws, or to produse 
the Books of Aceount, for the inipection of the ns 
thereby appointed, and there being no penalties affixed to 
the non performance of the By-Laws, another; Common 
Hall was held on the 16th day of June, 1701, when the 
following Proceedings took place. | 


Ar 
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« 4: « COMMON HALL, or GENERAL ASSEMBLY, 
the Mayor, BAILirrs, and BuzGBssEs, holden in . 
Court-Room, on TuvuzzDay the Sixteenth Day of | Jung, 
1791. | 1 5 | us fv Ef Ne 5 cr 4 

Joux dane, Eſq. een -— 

\  RozexT Moss, a FIR I a 
CLAYTON To avon, | Efqrs. Bailiff, - | 
Alderman * Brown, 

Alderman Joun GzEGs0N, 

Mr. Hav Bruker, and 

A great Number of the Bunekss Zz 
| offented to and paſſed, without ONE diNentient Fut. 


« 1. Ir is enaQted, ordained, conſtituted, decreed, and de- 
clared, by this Aſſembly, That if any Common Council- 
man of this Borough, reſident within the ſame, being duly 
ſummoned by ſpecial ſummons to attend any meeting of the 
Common Council of this Borough, ſhall abſent - himſelf 
therefrom, without licenſe from the Mayor of the Town 
for the time being, or his Deputy, or other lawful impe- 
diment, he ſhall, for every ſuch offence, forfeit and pay 
the Sum of Three Shillings and Fourpence. 


« 2, It is enacted, ordained, conſtituted, decreed, and de. 
clared, by this Aſſembly, That yearly, and every year, the 
Mayor, Bailiffs, and Burgeſſes, of this Borough, aſſembled 
for the Election of Officers, on St. Luke's-day, ſhall and 
may, immediately after the Ele&ion and ſwearing in of the 
new Mayor and Bailiffs (or ſuch of them as may be then 
preſent) proceed to the filling up of all or any of the Vacan- 
cies in the Common Council of this Borough, without any 

other previous notice, or ſummons, than this Bye-Law. 
43. It is enacted, ordained, conſtituted, decreed, and de- 
elared, by this Aſſembly, That yearly, and every year, the 
Mayor, Bailiffs, and Burgeſſes, of this Borough, aſſembled 
for the Election of Officers, on St. Luke's-day, ſhall and 
may, immediately after the Election and fwearing in of the 
new Mayor and Bailiffs (or ſuch of them as may be then 
. proceed to do and tranſact all Acts, Matters, and 


Buſineſs, relating to this Town and Borough, as they law- 
fully may at ſuch Aſſembly, and grant, conſtitute, 9 
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and make, ſuch Bye-Laws, Statutes, Conſtitutions, Decrees, 
and Ordinances, as may. be, from time to time, ne 

or expedient for the good rule, government, and advantage, 
of this Town and Borough, or the Freemen or Inhabitants 
thereof, without any other previous notice or 


« 4. It is enacted, ordained, conſtituted, decreed, and de- 
clared, by this Aſſembly, That from year to pay from 
this time foi ward, a Common HALL, or Genera Afeembly 
of the Mayor, Bailiffs, and Burgeſſes, of this Borough, ſhall 
de annually held upon the ſecond Wedneſday in the Month 
of April, for filling up the then ſubſiſting Vacancies in the 
Common Council of this Borough, without further notice 
given, or ſummons made, of ſuch Coumom Hai, or Ge- 
neral Aſſembly. | Ih Fa 


« f. It is enacted, ordained, conſtituted, decreed, and 
declared, by this Aſſembly, that, from year-to year, from 
this time forward, a Common. HALL, or General Aſſembl 
of the Mayor, Bailiffs, and Burgeſſes of this Borough, ſhall 
be annually held upon the ſecond Wedneſday. in the Month 
of April, for doing and tranſacting all Acts, Matters, and 


| Thiogs relating to this Town and Borough, as may law. 


fully be done by the Mayor, Bailiffs, and Burgeſſes, ſo aſſem- 
bled; and granting, conſtituting, ordaining, and making 
fuch Laws, Statutes, Conſtitutions, Decrees, and Ordinan- 
ces, as may be, from time to time, neceſſary. or expedient 
for the good Rule, Government, and Advantage of this 
Town or Borough, or the Freemen or Inhabitants thereof, 
without further Notice given, or Summons made of ſuch 
Common HALL, or General Aſſembly, _ | 


«6, It is enacted, ordained, conſtituted, decreed, and 
declared, by this Aſſembly, that the preſent, or any future 
Mayor, may Summon and call together the Mayor, Bailiffs, 
and Bur of this Borough in Common HALL, when- 
ever he ſhall think fit, giving four days Notice of the day, 
hour, and place of Meeting, by a Public Notice or Sum- 
mons in Writing, ſtuck up on the Excuance, in this Bo- 
rough, and on one of the Doors of the Pariſh Church of St. 
PzTsx ; and by a Notice advertiſed in one of the Liverpool 
News Papers, ſpecifying in ſuch Notices the cauſe of their 
being together, and that no other Notice or Summons 
ſhall be neceſſary, | | 


4. It is enacted, ordained, conſtituted, decreed, and 

declared, by this Aſſembly, that all the Books, containing 

Accounts of Money received and paid by the Town's — 5 
urer, 
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ſurer; for and on behalf of this Corporation, ſhall de; at if 
reaſonable times, open to the ThipeRion of the Mor vf 
tde Borough, for the time being. oog = Fs T6 
ain K fo r 21-16 et e ban wa] A 


4g. At. is enacted, orddined, conſtituted; decreed} and 
declared, by this Aſſembly, that if the Town's Treaſurer, 
for the tice being; ſhall, at any reaſonable time, refuſe to 
E ow the Maybt'of this Borough; ' for the tim 
being; to inſge& any of the Books,” or Papers, containing 
Aecounts of Money receivetandpaid'by Him, for, and 
the behalf of this Tarporatiort: he ſhall” forfeit; for e 
ſuch refuſal,” the Sum of Forty Shillibgs.” * | __ 
4g, It is tenafted; ordained, conſtituted, decrted;” Hil 
declared, by this Aſſembly, that the Bye-Law, Order, dr 
Reſolytion, , made at the Common HaLL, held on the 
Seventeenth daf öf fahuary laſt, whereby it was -enadted, 
ordained; conſtituted, decreed, and declared, by that Aiſein- 
bly; that the Town's Frrafurer ſhould draw out an Arcoum 
all the Money, oy him officially received and paid ſinet 
he came into Office; until the Eighteenth day of October 
laſt, and deliver the fame; with afl due ſpeed, to the Wer. 
ſhipful the Mayor, that he might order the ſame to he 
properly audited” by four of the Common Council, to de 
named by that body, and four of the Burgeſſes, not of th 
Common Council, to be named at that Conmon Hart, 
together with the Mayor of the Town; for the time being; 
and that the majority of thoſe nine perſons, the Mayor 
one; ſhould and might proceed to fineſs, when ſummone: 
by the Mayor, as if the whole number were preſent, be, 
and the ſame hereby is repealed, annulled, and made void. 


10. It is enacted, ordained; conſtituted, decreed, and de- 
clared, that Alderman Thomas Earle, Mr. Joſeph Brooks, 
Mr. Henry Blundell, and Mr. John Shaw, being Members of 
the Common Council of this Borough; and Mr. William 
Rathbone, Mr. Thomas Wakefield, Mr. Cornelius Bourne, 
and Mr. Samuel Liveſley, „ of this Borough; 
together with the Mayor of the Borough for the time je 
ſhalt be, and hereby are, conſtituted ànd appointed Audi- 
tors, to audit and examine the Accounts of the 
Town's Treaſurer, and report the State thetetf to the next 
Common Halt; and that the Majority of theſe nine Petſo 
the Mayor being one, ſhall and may proceed” to Brft 
when, ſummoned by the Mayor, as if the whole number 
were preſent, ' © Ws 
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«CI. tis enacted, d, ordained conſtituted, decreedy and de- 
clared,,, this, Afſembly,,.that Auditors, appointed by 
this, or any future Common Hall, or any five of them, for 


the time being, the Jn wag one, ſhall, at all reaſona- 
fi 


ble times, have ace at. liberty to inſpect and 
make Extracts from all ſuch Books and Papers, of this Cor- 

ion, in the poſſeſſion. and Cuſtody of the Town's 
— — as contain Entries of, Monies received and paid 
by him, for, and on Account of this Corpomtion; and 
that if he ſhall refuſe to permit them, ot any five of them, 
aſſembled. for that purpoſe, to inſpect or make Extracts 
from ths, as, 2 ung any 2 — 
times, he ſhall forfeit and pay the Sum of Forty. Shillin 
for every time he ſhall fo refuſe. 5 


« 12, It is enacted, ordained, conſtituted, decreed, and 
declared, that the Mayor and Bailiffs of this Borough for 
the Time being, or any, or either of them, ſhall have free 
acceſs to, and may inſpect, the public Books, of this Cor- 
poration, or any of them, being in the cuſtody of the 
common, or Town-Clerk of this Borough, at all reaſona- 
ble times, whenever they think fit; and, in caſe the Town- 
Clerk ſhall refuſe to permit them, or any of them, to in- 
ary any of, the ſaid Books at ſuch reaſonable times, he 

|, for every offence, forfeit the ſum of -Forty-Shillings. 


« 13, Whereas Informations, in the nature of Aue Var. 
ranto, have been granted againſt Richard Walker, Charles 
Caldwell, Peter Ellames, and Willis Earle, who were 
elected Common Councilmen of this borouph, at the Com- 
mon Hall held on the 17th days JAnNary It is hereb 
ordered, That the ſaid Richard Walker, Charles Caldwell, 
Peter Ellames, and Willis Earle, be defended. in the ſaid 
Proſecutions at the expenſe of this Corporation; and that if 
any other proſecution or proſecutions, Action or Actions, 
ſuit or ſuits, have been, or ſhall. be commenced, againſt 
the Mayor, Bailiffs, or Burgeſſes, of this Borough, or any 
of them, or any other. perſon or perſons, for or on account 
of any Act, Matter, or Thing done, or By-Law, Order, or 
Reſolution, made at the ſaid Common Hall, held on. the 
Seventeenth day of January laſt, or at this preſent Common 
Hall, ſuch Proſecutions, Actions, and Suits, and every of 
them, ſhall be defended at the Expenſe of this Corporation: 
And that the Mayor and Bailiffs, or Mayor and one Bai- 
liff, for the time being, may and ſhall. demand, and receive 
from the Town's .Txeaſurer, for the time being, all ſuch 


Sum 


i 
| 
, 
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Sum and Sums of Money as ſhall be neceſſary for defend, 
ing ſuch Proſecutions, Actions, and Suits, or any of them, 


«14. Whereas it has been repreſented to this Common | 
Hall, That John Colquitt, Eſq. Town Clerk of this Bo. 
rough, hath refuſed to lay, or cauſe to be laid, before the 
Committee, appointed by the Common Hall held on the 
Seventeenth day of January laſt paſt, to inſpect, review; and 
conſider, the ſeveral By-Laws, or ſuppoſed By-Laws, of this 
Corporation, any of the Books, Papers, or Document 
belonging to this Corporation, now in his poſſeſſion, in 


order to enable them to carry the ſaid By-Laws into effect; 


and that a Writ of Mandamus has been ſued out of the 
Court of King's Bench, in order to compel him to do his: 
m_ in this Behalf: It is hereby ordered, That the Exe 
penſes incurred, or to be incurred, in the ſuing out and 
proſecuting that Writ of Mandamus, and proceeding in any 
Action, or Information, founded thereon, be defrayed ou 
of the Funds of this Corporation. 2 


4 rg. It is hereby ordained, enacted, ordered, and{decreed, | 


That the Town's Treaſurer ſhall not, in future, iſſue or} 


pay any Sum or Sums of Money out of the Corporation 
te, for the Coſts of, or in any way towards, defraying 
the Expenſes of proſecuting or defending any Proſecution, 
Action, or Suit, whatſoever, without an Order under the 
Hands of the Mayor and Bailiffs, or the Mayor and one: 
Bailiff, of this Borough, for the time being, to him dir es- 
ed for that purpoſe. - 4 


64 16. It is enacted, ordained, conſtituted, decreed, an 
declared, by this Aſſembly, That the Mayor and Bailiffy 
or the Mayor and one Bailiff of this Borough for the time 
being, may, and they are hereby impowered to, ſue, iu 
the Name and for the Uſe of the Mayor, Bailiffs, and Buys, 

ſſes of this Borough, for all or any of the Forfeitures a 

enalties inflicted for Offences againſt 3 Orders, 
Reſolutions, or Ordinances, made, enacted, ordained, con- 
ſtituted, decreed, and declared, by this Aſſembly, by Ac 
tion of Debt. | — 


4 17. It is enacted, conſtituted, and ordained, that td 


 'Town-Clerk of this Borough do forthwith enter hay 


ceedings of the Common Hall, held on the Seven 


January laſt, and the By-Laws, Reſolutions, and Ordingtts 


ces, made thereat, in the Public Books of this Co | 
tion : And that the Worſhipful the Mayor be to 
give directions accordingly. | 


— . 
18. It 


4 
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18. It is enacted, conſtituted, ordained, decreed, and 
clared, that the Town-Clerk of this Borough for the 
me being, ſhall, from time to time, make regular Entries 
the Public Books of this Corporation, of the Proceed- 
os at the Common Hall, held in this Borough, and of 
he By-Laws, Reſolutions, and Ordinances, e thereat; | 
d that if he ſhall refuſe, or neglect, to enter the ſame in 
e ſaid Books, for three Days after he ſhall be requeſted ſo 
do by the Mayor, for the time being, he forfeit, 
r every offence, Forty Shillingss. | 

19. Whereas it has been repreſented to this Common 
ul, and Aſſembly, That the Court of King's-Bench hath 
en lately moved, by certain Common Councilmen, for 
eave to file an Information againſt our preſent worthy 
hief Magiſtrate, for not having obeyed an illegal Ordi- 
ance, made ſo long ago as the year 1679, by perſons 
ſurping the Characters of Common Councilmen of this 
orough, under a pretended Charter of King Charles the 
econd (which was never accepted) whereby it was or- 
zined, that the Common Council ſhould meet on the firſt 
Vedneſday in every Month, and which By-Law has ne- 
er been recognized by the Burgeſſes in Common Hall : Tt 
hereby declared, conſtituted, decreed, and ordained, 
hat the Expenſes incurred, or to be incurred, in the de- 
nce of the Mayor againſt ſuch Motion and Proſecution, 
all be defrayed out of the public Funds of the Corpora- 
on. | | 
Reſolved, That the Thanks of this Aſſembly be given to 
e Worſhipful the Mayor, for the diſtinguiſhed and - 
ſiduity with which he has performed all the important 
d arduous Duties of his Office—for the Attention with 
hich he has watched over the Intereſts of this Town in 
eneral, and of the Free Burgeſſes in particular—for his 
nxious Care to prevent Inconveniences to Individuals, or 
e Public, from the Diſputes at preſent ſubſiſting between 
few of the Common Council and the Burgeſſes at large, 
y calling not fewer than Nine Common Councils, by Spe- 
al Summons, in eight Months, to tranſact the Buſineſs 
this Corporation—for giving to the Burgeſſes this freſh 
pportunity of aſſembling in Common Hall, and the Abi- 
y and Impartiality with which he has conducted the Bu- 


neſs of this Metin: 
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Refolved, That the Thanks of this Aﬀſembly be given to 
xobert Moſs and Clayton Tarleton, Eſqrs. the Bailiff of 
us Borough, for their realy Compliance w h'the Wiſhes 
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ſhall be inſerted in all 


are detailed in the following pages. 


the ſame, on the Jour as it appears, that the judge wi 


large in their opinions delivered in court, and given in ti 


founded, thought proper, upon this deciſion, to decline 
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of the Burgeſſes; and for their continued Adherence tot 
true Intereſts of the To] .. 


,®'R;fobved, That the By-Laws paſſed at the Common 
| News: Papers publiſhed in t 


Town, twice in each Paper. 
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In conſequence of the foregoing By-Laws, the Treafun 
of the . called upon to — mie the perſons appoin 
ed for that purpoſe, to ipſpect the Books and papers of th 
Corporation in his poſſeſſion, which being refuſed on 
part, an Actioh was. commenced againſt. him in his ;M 
zeſty's Court of King's Bench, for the Recovery of the | 
nalty of Forty Shillings, the Proceedings of which Adi 


| By theſe Proceedings it will appear, that the Burgel 
having brought their cauſe; before a'jury, obtained a.ve 
dict, which gave a ſanction to their claims, and eſtabliſhe 
the right of making. By-Laws in the body at large. 1 
plication having however been made to the Court of King 

ench, for a New Trial, that Court was pleaſed to 


tried the cauſe had refuſed to permit the defendant to gn 
evidence of the cuſtom of the town, as ex 2 of th 
charter. Another trial was accordingly had, an an 0 

portunity was then afforded the Common Council of e 
tering into a retroſpect of the cuſtoms of the borough f 
upwards of two hundred years, which they did at gre 
length; but the Jury, conceiving the rights of the Burgels 
to be founded on the expreſs words of the charter, gave 
ſecond verdict in their favour. r. 


The Common Council again applied to the Judges 
the Court of, King's Eire the reaſons ſtated # 
reſent yolume, directed the cauſe to be ſent don for ti 
Fe e committee eee 
ings on the part of the Burgeſſes, having already expend 
erg gonſiterable fue, which des been. contribupd? 
the res of everal individual inhabitants of the tom 
who conceived that the claims of the Burgeſſes were we 
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conteſt, the longer continuance of which ſeemed more 
likely to create diſſatisfaction and expenſe, than to obtain 
the objects which the Burgeſſes had in view. ' | 


The following proceedings, if they anſwer no other pur- 
poſe, will at leaſt tranſmit to future times a record of this 
memorable ſtruggle made by the Burgeſſes for the recovery 
of their privileges, and of the grounds on which they found 
their claims. It will remain for thoſe who may hereafter 
be intereſted, to carry forwards the work, of which the 
preſent can only be conſidered as the baſis, either by a fur- 
ther proſecution of their legal claims, or by the obtainin 
a new Charter, to place the government of the Borough of 
Liverpool, on ſuch a footing, as may be conſiſtent with the 
intereſts of a great mercantile town, and may give the 
Burgeſſes at large a voice at leaſt in the regulation of the 
Borough, and the expenditure of their property. Com- 
pared with the important changes which are now taking 
place in Europe, the concerns of a ſingle town, may 
appear of little conſequence, but it muſt be remember- 
ed, that the exerciſe of undue power is more deeply felt, 
in proportion as it comes nearer home, and that every ex- 
ertion, by legal and temperate means, to defend the rights, 
and preſerve the independence of a community, is honour- 
able and commendable, whether it may, or may not be 
crowned with ſucceſs. | 


It is only neceſſary to add, that the long diſcuſſions, both 
in public and private, to which this conteſt has given riſe, 
have not been accompanied with that perſonal animoſity 
which debates of this nature too often have been known 
to occaſion. The queſtion was of a public nature and has 
been canvaſſed only on public grounds, and it is to be ho 
ed that this diſtinction will be kept in view, if it ſho 
ever more be revived. 
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The Ma vox, Baitirrs, and BuxGessss, .. 


oF. LIVERPOOL, 
againſt 


6 N 1 . 
Tromas GoLtcntLy, Eſq: 


The Pleadings were opened opened by Mr. J. P. 3 
Mr. Serjeant ADAIR. 
May it pleaſe your Lordfti. MH 
Gentlemen of the Jury, 
You already muſt have perceived from the opening 


of the declaration, that you are called upon to decide, to da 
a queſtion of very conſiderable importance—You are all fut. 


ciently wot pe with the town of Liverpool, to know that 
the greateſt and moſt opulent trading towns in the ... ' 


it is one o 
kingdom and that the corporation carries with it a d 

of conſequence proportioned to that great commercial town 
over which ĩt preſides, and the nn of which i is veſted 
in that corporation. 


Gentlemen, you are, to day, to decide upon a very ma- 
terial part of the conſtitution of that corporate body; per- 


— the Fhe woſt material part of all others; for you are to de- 
e in whoſe hands Fs 5 tive 4 (if I may ſo expreſs 
i of that W is 


the power of her 
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laws, which, as far as they are reaſonable, and conſiſtent with 
the laws of the kingdom, are to govern as well the corpora- 
tion, as others inhabiting the town of Liverpool. 


I flatter myſelf, gentlemen, that you will not find the dif- 
ficulty of the queſtion you are to-try, -by any means 
equal to its importance, becauſe it ſeems to me that the queſ- 
tion, great as it is, lies within a very narrow compaſs, and 
that a very little, but that very deciſive, evidence will be fuiſi- 
cient to entitle the plaintiffs to your verdict. 


It will be neceſſary for me to trouble you but ſhortly, I 
flatter myſelf, in the opening of the cauſe—and, if I am 
rightly informed of the circumſtances, which I have taken 
ſome pains to inquire into, I don't think I ſhall have occa- 

: ſion to give you much trouble in any part of it—lt is, how- 
ever, neceſſary to ſtate to you a ſhort hiſtory of the corpora- 
tion, the ground upon which this diſpute has ariſen, the 

preciſe nature of the diſpute, and the probable conſequences 
of the verdict which you will have to give. 


The Corporation of Liverpool, though very ancient, from 
the beſt inquiry that we have been able to make reſpecting 
it, is not a corporation by preſcription—We have been able 
to trace, I believe, the firſt charter that has been given to 
that corporation, which is within the period that the law 
4 fixes for what is called preſcription, and which carries with 
it evident marks of having been granted to perſons who had 
before poſſeſſed no corporate capacity whatever. 


The firſt charter extant to the town and borough of Li- 
werpool, is a charter of King Join; granted indeed many hundred 
years ago, but which carries with it the evident marks of 
1 being granted to ſeparate individuals holding burgage tenements, 

| and therefore of the kind of which many of the boroughs of 
| b the kingdom were originally compoſed; but evidently poſ- 
f ſeſſing no anterior corporate capacity; and therefore the 


{ 
! 
« 
, 
hy 


\ charter is not addreſſed to them as ſuch—That is merely in- 
| troductory matter, and therefore I ſhall paſs it over as ſlight- 
: ly as poſſible, but if any thing did, or could, depend upon it 
in the preſent queſtion, I think it would be extremely doubt- 


ful whether that charter created a corporation for the ge- 
| neral — app of government or not—However, it will 
be perfectly immaterial to trouble you upon that part of 


the queſtion, further than merely giving you an idea from 
| | what 


Mr. SENI ANT ADAIR 3 
what ſmall beginnings this great corporation has taken its 


riſe. 


From that period, however, ſeveral ſucceſſive charters 
were granted to the burgeſſes of Liver In an early period 
they, without all queſtion, aſſumed the form of a corpora- 
tion, properly ſo called. Certainly, ſo early as the reign of 
King Henry the third, a variety of privileges were ted 
to them as burgeſſes of Liverpool, 'and a variety of — of 
the corporation were introduced from time to time, origi- 
nating in by-laws, or in other circumſtances which, howe- 
ver, will not be material for your conſideration down to 
a certain period, becauſe there is a time, not extremely an- 
cient, when that charter was granted to the corporation, un- 
der which, as confirmed by ſubſequent charters, they un- 

ueſtionably exiſt, and act as a corporation at this moment. 

hat charter was granted about 160 years ago, in the reign 
of King Charles the firſt ; and in truth that will be the firſt 
period which can in any degree be material for you to attend 
to in evidence, becauſe it is from thence that the power in 
queſtion, I cannot properly ſay, originates, for in truth it 
originates in the common law of the kingdom, by which it 
is ſo clearly confirmed, and from whence it is now by the 
burgeſſes ſo unqueſtionably derived, that it ſeems to me to 
exclude all doubt upon the ſubject, and certainly excludes 
the neceſſity of all anterior evidence to that period—The pow- 
I queſtion in this cauſe is fimply the power of making 

y-laws. 17 


I can venture to ſtate to you, under the direction of his 
Lordſhip, by whoſe opinion, in point of law, you will be en- 
tirely guided, that the power of making by-laws, by which 
we mean certain permanent rules and regulations for the go- 
vernment of a corporation within itſelf, or of the place in 
which that . exiſts, is in its nature, by the gene- 
ral law of the kingdom, incident to every corporation, the 
moment a corporation is formed for general purpoſes; with- 
out any ſpecific grant of that power whatſoever. It is, I con- 
ceive, equally indiſputable, that being incident to the co 
ration, it is incident to that corporate body itſelf, including 
the whole corporate deſcription to whom the rights are granted, 
and in whom the exerciſe of thoſe rights is veſted, ſo that, as 
the power of making by-laws is, in its nature, incident to eve- 
ry corporation in the kingdom, ſo it is by the general law 
velted in the body at large, the perſons to whom the privileges 

and franchiſes of that corporation are granted, or who enjoy 
them by preſcription which ſuppoſes a grant of ſtill greater 
e antiquity 
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antiquity than this T have ſtated to you exce the char- 
tiquity _ — 


ter which gives them exiſtence, or ſome uent charter, 
that power, which is veſted in the hands of the body at large, 


is icted to a ſmall number, or to any ſelect body within 
that corporation. \ 


That the power of the crown, which can originally create 

a corporation, can veſt the different powers of that cor- 
— in whatever branches and members of it it thinks 
t, I am not at all called upon to deny: nor, that with the 
conſent of a corporation already exiſting it can modify the pow- 
ers which by law are veſted in that corporation; but without 
the conſent of a body once exiſting, no authority but that of 
parliament can produce that effect. Whatever conſtitution a 


corporation therefore derives by the clear and unequivocal 


words of its charter of incorporation, thoſe powers muſt re- 


main in that corporation, till they are either altered by the 


general legiſlature of the kingdom, or by the er of the 
crown, united with the conſent of the corporation Md | 


I truſt gentlemen that theſe are principles of law, which 
will hardly be controverted on the other fide, and that, if they 
are controverted, the opinion of his Lordſhip will very ſhort- 
ly decide that controverſy, they are, however, as it appears 
to me, and, till you hear otherwiſe from his Lordſhip, or till 
you hear ſome — arguments on the other fide to contro- 
vert them, you will give me credit, by believing, that they are 
the principles of law, to which the facts and evidence in this 


' cauſe are to be applied, and by which your verdict muſt 


ultimately be determined. 


In the year 1626 the charter in queſtion was granted to 
the then Corporation of Liverpool, which had long before 
ſubſiſted by different names, but at that time ſubſiſted by the 
ſame name that it bears at preſent, and which is confirmed to 
it—That of the Mayor, Batliffs and Burgeſſes of the town of Li- 
wverpool—all the franchiſes that had been granted by anterior 
charters, had been granted to them by that deſcription, and 
had been granted to the burgeſſes of the corporation at large, 
together with thoſe magiſtrates which by uſage or charter 
were placed at the head of that corporation. 


And it is not an immaterial point as to the hiſtory of this 
corporation, to obſerve, that from the early records of this 
corporation, it does not appear that there even exiſted in this 
corporation (as there does certainly in many other cor- 
porations of the kingdom) a permanent eſtabliſhed body, with- 

| : in 


Mr. SERIZANT ADAIR. 5 


in the corporation itſelf, of a limited and definite number, 
and exercifing preciſe and definite rights, in aſſuming a ſhare 
of the adminiſtration of the affairs of that corporation, either 
concurrent with, or in exclufion of the burgeſſes at large—for, 
from the inquiry that we have been able to make into 
the ancient of the corporation of Liverpool—inquiries 
which we have been enabled to make by an order of the 
Court of King's Bench, giving us the inſpection of thoſe 
books which have for centuries been in the cuſtody of thoſe 
who are now claiming a right, in excluſion of the burgeſſes 
at large, from the beſt inquiries we have been able to make 
into that conſtitution, with the affiſtance of that inſpection, 
| we have every reaſon to ſuppoſe, that the body which now 
acts in oppoſition to the burgeſſes at large, is, in it preſent form 
of very modern origin indeed, and that it — 
— F ancient 
exiſted. N 


The records of the corporation of Li do not go 
back much more than a period of 230 years The year 1555, 
I think, is the earlieſt record or book of the ration that 
is at preſerved; I know of no other ſources from 
which the ancient conſtitution of that corporation can be 
. traced—and from thoſe records, anterior to the charter of 
Charles the Firſt, which is now the eſtabliſhed charter of the 
corporation, modified in ſome reſpects by one or two ſub- 
ſequent charters which I ſhall ſtate by and by.— Anterior to 
that charter, it ap that there was no permanent -com- 
mon council in the corporation of Li at all—and I 
found that aſſertion from obſerving, that in the moſt early 
period of thoſe records, all the buſineſs of the corporation 
appears to have been actually tranſacted at general meetings, 
or aſſemblies of the burgeſſes in common hall; the early re- 
cords are to that effect. 


In that period, however, at ſeveral different times, it bein 
found inconvenient upon every trivial circumſtance, to ai- 
ſemble the whole body of the burgeſſes, the burgeſſes them- 
ſelves appear to have delegated a part of their rights to cer- 
tain committees of themſelves, to act as council, and aſſiſtants 
to the ſuperior and governing officer of the corporation; to 
which committees they then left it to at in common caſes, 
reſerving to themſelves the general controlling power, and the 
legiſlative authority in that corporation, which was veſted in 
their hands. you will therefore find, as far as it ſhall 
be material to trace that inquiry, that theſe delegations of 


which 
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which the common council conſiſted, and which were moſt 
clearly and manifeſtly delegations from the burgeſſes at 
large, conſiſted from time to time of different numbers, and 
were inveſted with different powers, which could not have 
been the caſe, had they been a anent body, eſtabliſhed 
by charter or preſcription; and therefore, if it became a 
material queſtion for you to decide in this cauſe, I ſhould 
have no apprehenſion whatever, but that your deciſion would 
be, that there was no preſcriptive or chartered body under the 
denomination of a common council, till a period long fub- 
ſequent to that by which the power in queſtion is granted to 
the burgeſſes. | f 


It is no otherwiſe material to point out that to your atten 
tion, than becauſe the perſons who are now diſputing the 
right of the burgeſſes are that common council. They can no 
otherwiſe diſpute it but by claiming it to themſelves; it has 
never yet been aſſerted that it is velied in any third body; it 
would be difficult indeed to find a third body, in whom it 
poſſibly could be veſted ; therefore, the true queſtion in fact 
15—W hether it is veſted in the burgeſſes, or in the common coun- 
cil—Tf it is not veſted in the burgeſſes, the concluſion, I 
believe, would pretty ſtrongly follow, that it muſt devolve 
upon the common council, there being no other body who 
could have any pretence to exerciſe it. If it is not veſted in 
the common council, the concluſion will be equally ſtrong, 
and if poſſible, more inevitable, that it will then reſide in the 
burgeſſes at large, in whom it is veſted by the general law of 
the kingdom, as well as by the expreſs words of the charter. 


1 mention this circumſtance rather by way of anticipation, 
than as a neceſſary part of the caſe of the plaintiffs, at the 
outſet ; becauſe, if my learned friend ſhould attempt to ren- 
der it doubtful, whether the right. in queſtion {till exiſts in 
the burgeſſes at large, I know of no way in which he can 
make that — but by ſhowing that it is veſted in the 


common counci 
Mr. Erſtine. To be ſure, I mean fo to do. 


Mr. Serjeant Adair. It is not running too far into the 
regions of fancy and conjecture to ſuppoſe, that that muſt be 
the caſe of my learned friend, if he has any caſe at all; and it 
therefore is not immaterial, to point out to your attention, 
what I ſhall prove, if my friend ſnould render it neceſſary by 
any evidence on his part, but not otherwiſe. That the right, 

” et 
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let it lodge where it will, cannot lodge in the common coun- 
cil, for this clear reaſon—Becauſe the common council, as 
ſuch, as a permanent body, capable of being inveſted with 
rights in excluſion of the burgeſſes, did not exif till the 
charter granted by King William, from whence the com- 
mon council derived their origin, and which charter, un- 
queſtionably, does not grant them the power for which they 
now contend. 


There are, therefore, but two ways in which the common 
council can claim that authority, in which any body can claim 
it, but the burgeſſes at large—I mean, either by the expreſs 
awords of a charter, or by that ancient and immemorial uſage 
called preſcription, which implies an original grant at a period 
of time too diſtant to be traced; there are two ways in which 
the common council can claim it; I have ſtated one (a third 
way) in which the burgeſſes not only can claim it, but muſt 
unqueſtionably poſſeſs it, if it is not veſted elſewhere. I 
mean by the general law of the land—Then it will not be im- 
material, if my friend ſhould lay in that claim for his clients, 
the common council, by any thing better than an excellent 
ſpeech—If he ſhould endeavour to ſupport that claim by 
any evidence, if he ſhould reſt upon any thing but his own 
eloquence and ingenuity to carry your verdict, it will not be 
immaterial for me then to ſhow, that there did of exiſt in 
the corporation of Liverpool, anterior to the charter granted 
by King William, that regular, permanent, fixed body called .a 
common council, in whom that right could have been veſt- 
ed by preſcription. | 


| That it is not veſted in them by the charter which I ſay 

creates them, you need only read the charter to ſee, that there 

\ was not anciently ſuch a body in the corporation, I have 

already ſtated to you ſome grounds to believe; becauſe you 
will find, as far as the records can be traced, that where 
here ap to have been any ſuch delegation of power 
at all, it has manifeſtly been a delegation of power from the 
burgeſſes, and the number of perſons to whom it 1s delegated, 
has continually varied, which excludes, I will venture to ſay, 
the poſlibility of a preſcriptive exiſtence. 


Not only that, but you will find that its very exiſtence has 
been interrupted, even in that ſhort period, at times, for ſo 
long as twenty-nine or thirty years together ; in which, even 
after theſe temporary delegations—Some to twelve—Some to 
ſixteen Some to twenty-four—Some to forty Different 

numbers 
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numbers r. different times, even after theſe delegations 
which were in tie words of them temporary, and which you 
will find in the exerciſe of them to be equally ſo, the com- 
mon hall and the burgeſſes have re · aſſumed the actual exerciſe 
of their own rights for twenty or thirty years together, when 
there is =o trace of a common council to be — in the 


I ſhall therefore call upon my friend, as he has told me I 
am right in ſuppoſing that will be his caſe, I ſhall call upon 
him to ſhew, by what charter that body has been fixed, becauſe 
the circumſtances I have now ſtated to you will prove, beyond 
a doubt, and I truſt his Lordſhip will confirm me in ſaying 
ſo, that it could not in point of law exiſt by preſcription— 
Preſcription muſt not only be immemorial but uniform, forty 
men cannot preſcribe to exerciſe rights which were formerly 
exerciſed by twelve, nor twelve the rights which at one time 
were veſted in forty; it muſt be uniform as to the body 
exerciſing it—it muſt be uniform as to the rights to be 
exerciſed ; and you will find theſe appointments of councils, 
as they were called which name they derived from the cir- 
cumſtance of being appointed to adviſe and aſſiſt the acting 
officers of the corporation, you will find that theſe delegations 
of councils are not only temporary —ſome of them expreſsly 
named by the common hall, to be for one year others, in 
which particular powers are veſted, appointed for the ſpecial 
purpoſe of auditing account. —ſome for one ſe and ſome 

or another—but you will find the burgeſſes at that diſtant 
* uniformly exerciſing the right of . theſe de- 


legations at pleaſure, for ſuch purpoſes only as they wr om 


fit; to aſſiſt the chief magiſtrate, and ſuperſede the nec 
of aſſembling themſelves upon every occafion that — 
and from time to time meeting and aſſembling to control 


thoſe bodies they had ſo appointed, and exerciſing in their 


own perſons, even at the time theſe bodies exiſted, thoſe ge- 
neral rights from which they have never departed. 


I ſtate that part of the caſe by way of anticipation to a 
caſe, which I am told I do not vainly conjecture, but it will 
be unneceſſary to trouble you upon that head, unleſs there be 
ſomething more than a very eloquent ſpeech, to lead you to 
fancy that ſuch a right is veſted in the common council; 
becauſe you will obſerve, the negative of that right only 
becomes material from this propoſition, which I find now * 
will not be diſputed—That this power muſt be lodged _ 

® where, 
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where, and that ſomewhere muſt be either in the burgeſſes or 
in the common council. 


My buſineſs, in the outſet, is to prove that it is in the 
burgeſſes—One mode of diſproving that will certainly be 
giving evidence (but not aſſerting) that it is veſted elſewhere. 
All, therefore, that I have to trouble you with at the outlet, is 
the evidence I poſſeſs to ſhew that it is lodged in the burgeſſes 
at large. If any attempt be made by evidence ts ſhew that it 
is lodged elſewhere, the evidence that goes to contradict that, 
is, properly ſpeaking, evidence in reply It is not neceſſary 
to my * caſe; for I have nothing to do in the outſet 
with any body but the burgeſſes at large. I will ſhew the 
right is in them; I will ſhew the xerciſe of that right; I will 
ſhew the breach of the law by which the penalty is incurred; 
and that will be ſufficient, unqueſtionably, to entitle me to 
your verdict, unleſs they can take one or other of theſe 
means; either that they can diſprove the ground upon 
which I found my right, which I defy them to do ; or that 
they can, by a ſort of implication, attempt to diſprove it by 
giving powerful evidence to ſatisfy your minds that the 
right is in fact veſted in ſomebody elle; that would, in its 
nature, lead to two conſiderations; for you will obſerve 
that the iſſue (that is the preciſe queſtion) which you are to 
try iss whether the mayor, bailiffs, and burgeſſes, in com- 
mon hall aſſembled, have, or have not, a right to make any 
by-laws at all. | 


Therefore, if my learned friend ſhould even adduce evi- 
dence (which, under the circumſtances I have ſtated to you, 
it will be extremely difficult for him to do) to make it pro- 
bable that the common-council have alſo a right to make 
orders and regulations for the government of that corpora- 
tion, the executive power of which is placed in thoſe magiſ- 
trates to whom they are a council, it does by no means 
follow, as a neceſſary conſequence, that t ſhall zorall 
take away the right of the burgeſſes at large, from whom it 
muſt originally have been derived, to make any by-laws 
themſelyes; and it is by no means impoſſible, that there 
ſhould exiſt in a corporation a ſelect body taken from among, 
and acting under an authority delegated by, the burgeſſes at 
large, who at ſuch time as the burgeſſes ſhall not, for an 
cauſe whatever, be aſſembled to exerciſe their general legit- 
lative power themſelves, ſhall make orders for the better re- 
gulation and government of that corporation; which ſhall 
remain in force till they ſhall be repealed by the body at 
large—and therefore, that ſort of cencurrent, or I ſhould more 

'B correctly 
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2 ſtate it, ſubordinate right, to make orders and regu- 
. ations for the good government of the corporation, is by 
no means — excluſive of the general legiſlative power 
veſted in the corporation at large. 26 


My friend therefore muſt, if he takes that courſe, effect 
two purpoſes, he muſt not only ſhew that the common coun- 
cil have, either by charter, or immediate uſage, (for I know 
of no other way in which it can be converted into a 
right) exerciſed a power of making orders or regulations for 
the government of this corporation, but he muſt ſhew that 
that power was ſuch in its nature and extent, and derived 
from fuch ſources, that it was in its nature exclufive of, and 
incompatible with, the right of the burgeſſes at large. —He 
muſt go all that — or his evidence will come to nothing: 
It was proper therefore for me to ſtate to you the firſt piece 
of ids with which it will be neceſſary for me to trou- 
ble you ; and that is the charter of Charles the Firſt, fince 
confirmed by a charter of King Wilkam, and which is moſt . 
unqueſtionably and inconteſtibly the ſubſiſting charter of 


the corporation of Liverpool. 


Gentlemen, I need only read to you a clauſe of that char- 
ter; it is unneceſſary to comment upon it, for there is no 
man upon earth who poſſeſſes abilities or ingenuity enough to 
make the conſtruction of that charter doubtful; that man 
does not live, not even in the perſon of my honourable and 
learned friend, who poſſeſſes abilities or ingenuity enough 
to raiſe a doubt, in the mind of any man hving upon the 
conſtruction of that charter; nor do there exiſt in this, or 
in any other country, twelve men who can read, who can by 
any poffibility doubt upon the conſtruction of that charter: 
it requires only to underſtand Englifh, and to read, to know - 
what the operation of the charter 1s. | 


Gentlemen, the charter, as uſual, begins with reciting— 
That the town of Liverpool is an ancient and populous town, 
and that it has ufed and enjoyed from time whereof the 
memory of man was not to the contrary, divers liberties, 
franchiſes, immunities, and pre-eminencies, as well by reaſon 
of divers charters and letters patent granted-to them, as by rea- 
fon or colour of divers preſcriptions and cuſtoms in the ſame 
town uſed and accuſtomed—After that recital the ki 
grants That it ſhall be for ever a free town of itſelf —An 
obſerve, gentlemen, to whom he grants it And that the bur- 
geſſes of the ſame town, and their ſucceſſors, for ever, _ 
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aſter be, and ſhall be, by virtue of theſe preſents,” one body 
corporate and politic, in deed, and in name, by the name of 
Mayor, Bailiffs, and Burgeſſes of the town of Liverpool.” 


You therefore obſerve that this charter is granted to the 
burgeſſes—the burgeſſes are the perſons, for whoſe benefit 
the privileges thereby granted are intended : it then grants 
them in the uſual terms, perpetual ſucceſſion, and a com- 
mon ſeal—and it grants, that there ſhall be a mayor who is 
to be the chief magiſtrate of the borough, to be elected as 
therein directed, and two bailiffs. Then comes the clauſe in 
queſtion, which fixes, as I conceive, beyond the reach of 
any thing but an act of parliament, the conſtitution of the 
corporation in queſtion. 


It grants that the mayor, bailiffs, and burgeſſes for the 
time being, or the greater part of them, of whom the ſaid 
mayor, and one of the bailiffs, are to be two, upon public notice 
thereof to be given for that purpoſe aſſembled, might and 
ſhould have power and authority of granting, conſtituting, 
ordaining, and making from time to time, any reaſonable 
laws, ſtatutes, conſtitutions, decrees and ordinances in writ- 
ing, which to them, or the greater part of them, of whom 
the mayor, and one of the bailiffs for the time being, ſhall 
be two, ſhall ſeem to be good, wholeſome, uſeful, honeſt, 
and neceſſary, according to their found judgment, for the 
good rule and government of the town aforefaid; and all 
aad fingular the officers, miniſters, artificers, inhabitants, 
and reſidents whatſoever, within the town aforeſaid, and the 
liberties thereof, for the time being; and for ſhewin 
in what manner and order the ſame mayor, bailiffs, — 
burgeſſes, and all and ſingular the officers, miniſters, bur- 
geſſes, artificers, inhabitants, and reſidents of the town 
aforeſaid, in their offices, functions, miniſtries, trades, and 
callings within the ſaid town, and the liberties and precincts 
thereof, for the time being, ſhall behave and conduct them- 
ſelves for the further public good, common advantage, and 
good rule of the ſaid town, and the victualling of the ſame, 
and for all other things and czuſcs touching or in any man- 
ner concerning the town aforeſaid. | 


Now, Gentlemen, I conceive, that it is impoſſible that 
larger and more extenſive words can be uſed in any grant than 
this: It grants tothe burgeſſes in expreſs terms that right which 
they would have poſſeſſed by the common law, and it grants 
to them, without limitation, an abſolute power over all the 

B 2 officers, 
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officers, miniſters, and others of the corporation, and of 
the town, to regulate them according to their good pleaſure, 
with this requiſite, that the chief magiſtrate, and one of the 
bailiffs, ſhall always be two; and that ſuch by-laws ſhall 
be made, upon notice expreſsly given of an aſſembly held 
for that purpoſe, and ſhall be in writing—Theſe are all 
the requiſites by which the powers of legiſlation in the 
burgeſſes at large are reſtrained, and the objects of them 
are as general as the legiſlative power in a corporation can 


You will find that it is immediately followed by a ſubſe- 
uent power of giving a ſanction to thoſe orders and by- 
aws which they ſhall make For it is further granted, that 
the fame mayor, bailiffs, and burgeſſes of the town aforeſaid, 
as often as they ſhall have made, appointed, ordained, or eſ- 


tabliſned ſuch laws, inſtitutions, rights, ordinances, and 


conſtitutions in the manner aforeſaid, may and ſhall have 

wer to make, ordain, limit, and provide in like manner, 
uch pains, puniſhments, and penalties, by impriſonment of 
the body, or by fines and amerciaments, or by either of 
them, againſt, and upon all offenders againſt ſuch laws, 
rights, ordinances, and conſtitutions, or one, or any of them, 
as, and which, to the ſame mayor, bailiffs, and burgeſſes of 
the town aforeſaid, for the time being, or the greater part of 
them, of whom the ſaid mayor and one of the bailiffs ſhall 
be two, ſhall appear to be neceſſary, fit, and requiſite for the 
obſervation of the ſame laws, ordinances, and conſtitutions, 
and the ſame fines and amerciaments to levy, and have, to 
the uſe of the ſaid mayor, bailiffs, and burgeſſes, and their 
ſucceſſors, without hindrance of his Majeſty, his heirs- and 
ſucceſſors, all and finguler which ordinances, laws, and con- 
ſtitutions, made ſo as aforeſaid, his ſaid Majeſty wills to be 
obſerved under the penalties in the ſame contained ; ſo, ne- 
vertheleſs, that fach laws, ordinances, conſtitutions, im- 
priſonments, fines, and amerciaments be reaſonable, and not 
repugnant, nor contrary to the laws, ſtatutes, cuſtoms, or 
rights of his Majeſty's kingdom of England. | 


Now, have I faid too much, when I ſaid that no man 
ſteſſes ingenuity enough to render the conſtruction of what 
have now read to you doubtful, and that there is no man, 

who can read, who can poſiibly doubt of that conſtruction? 
It gives, in the cleareſt and moſt unambiguous words, and 
in the largeſt and moſt ample manner, the right of making 


by-laws in lie form preſcribed, (which form we muſt have 


purſued 


\ 
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purſued to entitle us to recover in this action) and to puniſh 
not only by fines and amerciaments, but by impriſonment 
of the body; ſo, nevertheleſs, that ſuch laws, ſo made for 
the government of that particular place, ſhall be in their 
nature reaſonable, and not repugnant to the general laws of 
the kingdom] do not believe that my friend will be 
bold enough to attempt to raiſe a doubt upon the conſtruction 


Why then, gentlemen, can it be ſaid, that immediately 
upon the granting and acceptance of that charter, the bur- 
geſſes did not poſſeſs the right which they now claim—upon 
what ground can it be faid? It cannot be ſaid upon the 
ground of the preſcription, becauſe if there was a preſcrip- 
tion, and I have already ſtated to you the reaſons why it 
could not exiſt—but if there was; it all this ſhould be got 
over; if they ſhould ſhew, which I know they cannot, but 
if they iould ſhew a permanent preſcriptive body of com- 
mon council of. this corporation, prior to the charter of 
Charles the Firſt, "yy could not preſerve their rights in any 
other way but by refuſing to accept that charter; and if 
that body had joined in the acceptance of the charter by 
which that power, which the common law gives to the bur- 

eſſes at large, was reſtored to them, even if they had poſ- 
2 it for five hundred years before, that charter has made 
an end of the preſcription. 


You cannot preſcribe, as I know his lordſhip will tell 
you, becauſe other great judges have ſaid the ſame; you can- 
not preſcribe — the clear and unambiguous words of a 
charter once accepted, becauſe thoſe perſons who enjoyed 
rights, enjoyed a power of giving up thoſe rights upon good 
ground, and, when they have given them up, they cannot dy 
the law reclaim them. L 


Then, gentlemen, I ſtate it boldly, as a propoſition of 
law, The common council can by law ſet up no right prior 
to the date of this charter, in oppoſition to the words of this 
charter—I found myſelf on the greateſt authorities, which 
I need not' trouble you with mentioning, which are well 
known to his lordſhip, which are known to the counſel on 
the other ſide as well, perhaps much better than, to myſelf — 
but I venture to ſtate it as the ſettled law of the kingdom, that 
againſt the preciſe and unambiguous words of a charter once 
| 2 no man can preſcribe - admitting in the fulleſt 

ſenſe, and giving my friend all the benefit of the 3 
| at 
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that where the words are not clear, where the conſtruction 
of the words of the charter is doubtful, there that doubtful 
conſtruction will be decided according to the ufage. 


My learned friend ſeems to expect to derive ſome benefit 
from that admiſſion, he is perfectly welcome to any benefit 
that it may give him; I never confider what conſequences 
may be derived from admiſſions of that ſort, becauſe, (though 
his lordſhip will hereafter correct me if I miſtake) I do, 
and ever ſhall think it my duty to ſtate the law, when I ſtate 
it at all, not as it ſerves the cauſe of my client, but as I be- 
lieve it to be—If the law is againſt my client it is not my 
duty to tell you fo, I leave it to the gentlemen on the other 
fide; but I ſhould tranſgreſs my duty, I ſhould forget that re- 
ſpe& which I owe to his lordſhip and to you, if knowingly 
and intentionally, for the purpoſe of ſerving any point, or 
carrying — —.— whatever, I ſhould ſtate to you the law 
differently from what I myſelf believe it to be—and I ſhould 
not only a& improperly but I ſhould a& fooliſhly; I ſhould 
hurt the cauſe of my client by an idle attempt to do it ſer- 
vice, beſides diſgracing myſelf in the opinion of thoſe I am 
addreſfing—I ſhould hurt the cauſe of my client, becauſe I 
could claim no credit from you, if once his lordſhip was to 
tell you I was intentionally endeavouring to miſlead you—l 
ſhould do my client no benefit, becauſe, if it were poſſible, 
from fuch a jury as I now addreſs, and affiſted by fuch a 
judge, that I ſhould carry a verdi& contrary to the law of 
the land, I know that verdi& would anſwer no other pur- 
poſe than that of creating adflitional expenſe—I know that 

verdict would be ſet aſide and redreſſed hereafter. 


I therefore pledge myſelf to you, that I will not inten- 
tionally mis-ſtate the law; that, if I do ſo, it ſhall be through 
ignorance—T therefore ſtate boldly to you once more, that, 
with the exception I have mentioned, which is, when the 
words of a charter are ſo ambiguous that you may have one 
conſtruction in your right hand, and another in your left, 
each. of which will be equally applicable to the words of that 
charter rightly underſtood, that in that caſe (I admit it to be 
the —, the land, and will never retract that admiſſion, 
whatever uſe may be made of it) the uſage is to decide 1 
truſt, when it comes to my friends turn, he will be equally 
ready to admit, for the ſame reaſons as I have ſtated, of not 
diſgracing himſelf, or injuring the cauſe of his client; that, 
where the charter is clear unambiguous, uſage does not 
ſignify at all. 
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Then, if that be ſo, I fay that my learned friend, before 
he can make any evidence prior. to the charter of Charles 
the firſt material, muſt ſhew that the words of that char- 
ter are doubtful; if he can do fo, I confeſs that, though I 
thought this morning, and though I ſtill think, that my opi- 
nion of his abilities and eloquence admits of no increaſe, it 
will receive an increaſe to day; for if he does poſſeſs eloquence 
and ingenuity enough to make you doubt of the conſtruction 
of that charter, I ſhall find he poſſeſſes what I did not think 
before belonged to mortal man—l ſhall find he poſſeſſes the 
talent of — twelve ſenſible men out of their ſenſes 
and the talent of making gentlemen who can read Engliſh, 
and perfectly underſtand it, as ignorant as if it was written in 
a foreign language. tf 


Gentlemen, I would not have ventured to have faid quite 
ſo much as I have laſt done, if I had not laid my ground by 
reading this charter; I would now venture to aſk you, whe- 
ther any one has a doubt about it's conſtruction? However, 
I am not entitled to do that; you muſt keep your opinion 
to yourſelves till the cauſe is cloſed : 1 ly well know 
what your opinions will then be dec to be. 


Upon this charter I ſet my foot; and there I begin to 
claim the right on behalf of the burgeſſes; remindin 
you that it is only a confirmation of that right that belong 
to them by the common law: but there I ſet my foot, and 
there I commence the preſent actual claim of the burgeſſes— 
I fay that no evidence can be material anterior to that period, 
unleſs my friend can make that charter doubtful, laying in a 
claim to controvert that evidence, if ſuch ſhould be at- 
tempted to be adduced in the cauſe. I do not lay in my claim 
to exclude that evidence from any fear of meeting it, if we 
were in a cauſe in which it could be applicable or material, 
but from a perfect perſuaſion in my mind at this moment, 
that no ingenuity can make it material in this cauſe. 


It is-alſo material to obſerve, that by this charter no com- 
mon council is appointed; and it will perhaps not be im- 
material to apprize you, that ſhortly after the granting of it, 
the burgeſſes entered upon the exerciſe, in the moſt complete 
manner, of the rights that were given to them—they affem- 
bled—they choſe the officers, no they did more; for find- 


ing it proper—finding themſelves poſſeſſed of a charter which 
veſted all the power of the corporation in them, without any 


mention of a common council at all, and judging that it was 
convenient 
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convenient that the mayor ſhould have a council to aſſiſt 
him, at the time when the common halls themſelves did | 
not meet and aſſemble, one of their earlieſt acts, after the 
paſſing and the acceptance of this charter (an act which 
alone 1s a ſufficient proof of the acceptance of that charter 

if it could be doubted, becauſe it is the moſt complete exer- 
Ciſe of all the power that poſſibly could be) was the appoint- = 
ment of a common council by the burgeſſes — f 
name the perſons of whom this common council ſhall conſiſt, 

and they authoriſe this common council, in acting and 
adviſing. the mayor, to make ſuch wholeſome orders and 
regulations for the better government of the officers and 
nuniſters of the corporation as they ſhall think fit—They 
name them, they appoint them for that year, and give them 
an authority to make theſe regulations. My | 


I therefore hardly expect my friend to lay much ſtreſs 
upon this authority ſo given by the burgeſſes at large to the 
common council—it will be another propoſition that will 
require a good deal of my friend's eloquence and ingenuity - 3 
to ſupport, to ſay—that the authority of the delegate ſhall be 
greater than that of him who gave it ; and that this body, not I 
named by ny charter, but named and - 4 proc: by the bur- 
geſſes themſelves, ſhall, from the burgeſles themſelves, derive 
an authority to kick theſe burgeſſes altogether out of the 
„ and ſay © you ſhall never have any thing more 
to do with it, for we, your creatures and deputies, will affume 
all the power to ourſelves” that will be a pretty hard propo- 
ſition for my friend to maintain :—that, therefore, is not 
any of the propoſitions, 1 believe, with . which you will 
be troubled; and therefore I am not much alarmed at that 
N of the common council -I rather conceive, 
if it ſhould be neceſſary hereafter for me to trouble ou 
with that ſort of evidence, that it is evidence for me 
for I cannot conceive a more complete acceptance of the | 
charter, or exerciſe of the power of making by-laws, than 
the appointing a body in the corporation to act, and giving 
them a delegated power to make orders and regulations—an 
there is another principle that would ſtick in my friend's wax 
if he was to attempt that—that it is inconſiſtent with the nature 
of a legiſlative body, for ſuch body to make laws to bind it- 
ſelf—What would you think, if Parliament made an act 
that the Parliament ſhould not make any more a&ts ?—The 
next Parliament would make acts, and laugh at the _ of 
their predeceſſors.— This ſeems to be a folly that did b7 


degrees 


—_ 
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degrees get into the heads of theſe gentlemen who are ſs 
appointed. 


J am afraid it is not uncommon to ſee the creature 
forget his creator ; to ſee the deputy, when his intereſts call 
upon him ſo to do, attempt to ſhake off the authority of 
his principal; and now and then it will happen, in the de- 
pravity of human nature, that the deputy mall even make 
uſe of his deputed authority again his principal ; theſe things 
will occur in the courſe of human affairs, and as they ſome- 
times will happen to the beſt of men, have certainly taken 


place in this delegated body of the corporation of Liverpool. k \ 


But they were ſo fond of that authority, that they have 
been defirous of enlarging it from time to time, even to the 
xclufion of. thoſe from whom they derived it; and there- 
fore you will find them pretty liberal at times (my friends 
have many inſtances of that ſort to produce) in the exerciſe 
of this delegated authority in making orders; but now and 
hen, when they met with a little rub in the way, you will 
find the common halls are called upon to confirm theſe or- 
lers, and do theſe acts, when they were a little doubtful of 
heir own authority; . however extremely careful 
ever to call a common hall but when they found it abio- 
Jutely neceflary, and therefore the executive power being in 
he mayor, and bailiffs, and their council being c to 
aſſiſt them, they began to call common halls lefs — 
ommon halls fell more and more into diſuſe, till the gran- 
ing of the next charter, which it will be my buſineſs to 
ntion to you. {OE | 
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Having proceeded in this way for about fifty years, un- 
r the charter of Charles the firfl, the common council 
not indeed the whole but a junto of the common council, as I 
elieve it is called, in a very reſpeQable authority that 1 
ball produce to you, no leſs than the ſubſiſting charter under 
hich theſe gentlemen now act, and from whence they de- 
we their exiſtence, the charter of King William, this junte, 
3 It is called in that charter) had ſurreptioufly obtained 
other charter from Charles the ſecond, and probably there 
re none of you gentlemen. ſo little acquainted with the 
neral hiſtory of the kingdom as not to he informed of the 
harters of Charles - the ſecond; thank God there is not one 
force, I had the honor of contributing to give the death's 
ound to the laſt that was ſet up, that was in the corporation 
f Clefter ; there is not one of thoſe infamous charters (as 
ey have been called from the bench, and therefore I may 
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make uſe of a hard word when J have ſo reſpectable auths. 


charter the corporation ſubſiſted, if a corporation could be 


ſecond, and of his ſucceſſor James. 
he granted. But after the revolution, one of the firſt ob- 


modelled ; ſome forced into a ſurrender of their privileges, 


corporation of Liverpool was too conſiderable to be neglefted, 


18% TPI SyxrcH Of 


rity for it) there is not one of them in force at this moment, 


Then they got one of thoſe bad charters, by as bad 
means as any of thoſe charters were obtained; by which 
they got all the powers of the burgeſſes to themſelves, they 
got themſelves appointed with a power of electing themſelves 
with 2 of making by-laws, in ſhort they fe the poor 
burgeſſes nothing but the name in that charter. Under that 


ſaid to ſubſiſt in ſuch a ſtate of ſlavery, during the remain - 
der of the two flaviſh reigns, the latter end of Charles thi 


In the reign of Fames, however, the rod that had been 
held over corporations was thought a little too heavy, and 
there were ſome new modifications made by a charter which 


jets of the attention of government, was to redreſs one of 
the worſt, one of the moſt dangerous, and one of the moſt 
oppreſſive acts of the ——_—_ * I mean thoſe ach 
by which all the corporations of the kingdom had been ney 


and acceptance of charters inconſiſtent with the general 
freedom of the kingdom ; athers, ouſted by illegal judgments 
in the courts of law, which have been reſcinded by par- 
liament; one of the moſt neceſſary and beſt acts of the re- 
volution, was doing away all that iniquity which had been 
practiſed in the preceding reigns, and among others the 


The adviſers of King William found that this charter 
had been, as they tell you, impropetly and ſurreptitiouſly 
obtained, in excluſion of the rights of the burgeſſes at lar 
and they found there was in exiſtence, a charter eſtabhiſt- 
ing a free conſtitution. They therefore did not forget, at the 
time they were reſtoring freedom to the kingdom at large, 
to permit the burgeſſes of Liverpool to partake of that inv 
luable bleſſing; and therefore you will find that charter 
completely annuls and abrogates the charter of Charles th 
ſecond, with terms of pretty harſh cenſure and reprobation 
of the charter itſelf, and upon thoſe that obtained it; that i 
completely annuls and does it away, and that it re- eſtabliſes 
and ſets up in the moſt unequivocal manner, by direct con- 
firmation, all the privileges in the charter of Charles the fiſh 
which J have already ſtated to you; and part of which ar 
not altered by the charter of William itſelf ; thereby reſtor- 
ing to the burgeſſes of Liverpool, a free corporate conftitl- 
tion, and amongſt other things reſtoring to them by that 
general confirmation, the legiſlative authority as granted 0 
the charter of Charles the firſt, herefore 


/ 
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Therefore the charter of Charles the Firſt being confirm - 
ed by the charter of William, except ſo far as it is altered, 
there will be another laborious taſk thrown upon my learned 
friend ; to ſhew by what of the charter of King William 
the clauſe in queſtion of the charter of Charles the is al- 


- tered. 


However, the charter of King William, Judging it proper 
that there ſhould be in future a common council in the co 
ration, it being then grown greater and more conſiderable 
than before, and that it ſhould not be left to the doubtful 
and temporary delegation of a few committees of council to 
be appointed when neceſſary, to act from time to time, but 
that there ſhould be a permanent body called a common 
council the charter of William eſtabliſhes that permanent 
body, and directs that it ſhall conſiſt of forty one mem- 
bers, including the mayor and bailiffs; which body now exiſts, 
and under which charter alone it is that the common coun- 
cil of Liverpool can derive any legal or permanent rights. 
It appoints them in general terms to act as a common council, 
by which is meant merely a council for the aſſiſtance of 
the mayor and executive officers, unleſs other powers are 
given them; and it gives them /pecific powers, contrary to 
what you will find was attempted by themſelves to be ſhewn 
afterwards, when it ſerved their purpoſes; it gives them ſpe- 
cific powers, and points out other officers and miniſters of 
the corporation who ſhould be elected by them. 


But the charter of King M illiam made another very material 
alteration in the conſtitution of the corporation of Liverpool; 
an alteration which, Iwill venture to ſay, has in its effect ope- 
rated directly contrary to the intention of thoſe who granted 
it; for that alteration has been the ſource of all the uſurpa- 
tions which the ſelect body the common council—haveprac- 
tiſed from that time to this; for whereas, by the charter of 
Charles the Firſt, the power of electing the mayor and the 
bailiffs was given to the burgeſſes at large, without reſtrain- 
ing them in the objects of their choice, or ſaying from «what 
body they ſhould be elected; the charter of King William, leav- 
ing to them the power of election untouched, limits them in. 
the objects of their choice; for leaving to them the right as. 
before, of electing the mayor and balliffs, it ſtates, when it 
conſtitutes a common council, that one of that body ſhould 
be mayor, and that two others of that body ſhould be bailiffs. 


By the fair conſtruction of which undoubtedly it follows. 
. that 
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that the Burgeſſes are reſtrained in their choice to chooſe one 
of that body to be mayor, and two of that body to be bailiffs; 
but that was unqueſtionably not meant to operate as an in- 
ſtrument to enable the common council to aſſume to itſelf 
all the rights of the burgeſſes; had it been ſo, there would 
have been no need to have repealed the charter of Charles 
the ſecond—if the charter of V illiam had meant to reſtore in 
effect all the abuſes complained of as created by the charter 
of Charles the ſecond, it never would have repealed that 
charter, nor reprobated the means by which it had been ob- 
tained but it meant to leave the corporation under the con- 
ſtitution which it poſſeſſed anterior to that charter - under 
the conſtitution eſtabliſhed by the charter of Charles the Fi 
where that ſpoke plainly ; under the conſtitution eſtabli 

by cuftom and uſage, where that charter was ſilent. 


That clauſe, gentlemen, has given riſe to other diſputes, 
with the decifion of which you are not now troubled : for 
the common council, finding that the choice of mayor and 
bailiffs was reſtrained to their own body, and finding that 
the calling of the  common-hall, by the charter of Charles 
the Firſt, was placed in the power of the mayor, and that 
the concurrence of the mayor and of one of the bailiffs, was 
indiſpenſibly neceſſary to any act of the common hall, 
it immediately occurred to them, from the incroaching 
ſpirit natural to all thoſe ſelect bodies which prevails every 
where, I believe—it occurred to them, as a means of 
gradually veiting all the power in themſelves, to put an 
end to the cuſtom of holding common halls; for, ſay they— 
and they faid truly—if we can agree amongſt ourſelves, at 
any time to ſtick by one another, this gives us the means of 
aſſuming all ſr of the corporation; for the burgeſſes 
cannot aſſemble themſelves—they have no ſuch authority 
there is no proviſion made by the charter in caſe of a refuſal 
of the mayor to call them together; and if they are aſſem- 
bled, they can do no one act without the aſſent of the mayor, 
and one at leaſt of the bailiffs who muſt be of our own body, 
and therefore, if we once agree amongſt ourſelves, the 
body at large never aſter can do any act at all. | 


Gentlemen, they were pretty nou right; and if there 

had not been to be found a chief magiſtrate in this corpora- 

tion, of virtue and public ſpirit enough to break through 

that arbitrary combination, their purpoſe would have ſuc- 

ceeded, and the poor burgeſſes never would have aſſembled, 

nor made any by-laws whatever; for, in the firſt place, they 
| co 
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could not aſſemble without authority from the mayor; in 
the next place, when they were aſſembled, if the mayor and 
bailiffs ſtuck cloſe to the combination of their brethren, they 
muſt depart without doing any thing; for they could not do 
any thing without their conſent It only wanted one thing 
to perpetuate this combination when once it ſhould be form- 
ed; and that was, to aſſume to themſelves the election of their 
own body—that ney did immediately upon their conſtitution 
by the charter of King William; and they have in fact exer- 
ciſed it from that time to the preſent, with ſome little diſ- 
putes at different times with reſpect to it, but in fact it is un- 
deniable, that from that time they have elected the members 
of their own body. 


That will afford one reaſon why we have not given his 
Lordſhip and you the tronble, in the preſent ſtate of the bu- 
ſineſs, of trying the queſtion between the burgeſſes and the 
common council with refj to that election; becauſe it 
certainly requires a very full examination of the more ancient 
evidences, and to be poſſeſſed of a very ſtrong body of them, 
to overturn the uſage which has exiſted ſince the charter of 
King William, in point of fa& ; and that is one plain reaſon 
why we have not at preſent thought proper to give any un- 
neceſſary trouble ; but it is ſufficient to ſhew clearly, and to 
demonſtration, that the moment there was a confederacy in 
in the common council, the burgeſſes poſſeſſed no means of 
breaking or defeating that confederacy— They would chooſe 
nobody of courſe that would not give into their own views; 
that was a condition agreed upon and underſtood.— The 
mayor and bailiffs being alſo of their own body, you 2 
ſee how difficult it was, at any time, for the burgeſſes to aſ- 
lert their rights. | 


However, his lordſhip will tell you that no uſurpation of 
this kind—no confederacy and cabal, however in point of 
fact it may have been ſucceſsful for a time, can change the 


law of the land, or alter the conſtitution of a corporation as 
eſtabliſhed by its charter. | 


When I ſaid that a conſtitution once eſtabliſhed by a char- 
ter can only be changed by act of parliament, my learned 
triend was eager to remind me that there was one other way 
in which it could be changed agree with him there is. By 
ſubſequent charter it may be changed, and therefore let my 
learned friend ſhew you to day the ſubſequent charter by 
which it has been changed, and I will give up the cauſe. 

by Mr. Erſkine. 
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Mr. Erſtine. Then J will. 


- Mr. Serjeant Adair, I will give up the cauſe, if my friend 
will ſhew me the ſubſequent charter by which the power of 
making by-laws has been taken from the burgeſſes at large, 
and veſted in any body elſe—ſhew that charter accepted, and 
then I will be as good as my word, and give up the cauſe, 
I know he can ſhew none ſuch; and I gave you a pretty 
ſtrong reaſon in the outſet why I was perſuaded I was right, 
and that there is no ſecret charter hid in the corporation 
cheſt, which has not ſeen the light, and which we have not 
ferreted out in the ſearch we have made - no maſked battery 
of that ſort. ; 


Mr. Erſkine, you may fave yourſelf that trouble, I mean 
the charter of King William, you know that well enough. 


Mr. Serjeant Adair. My learned friend judges very well 
—whenever any thing is going to be ſtated that he does not 
like, he begins by admitting the point to which it is ſuppo- 
ſed to be directed, in * I ſhould be weak enough to ab- 
ſtain from ſtating - what I think will ſerve my client—how- 
ever, I ſhall ſtate it—I am now poſſeſſed of my friends ad- 
miſſion that this is notaltered, unleſs altered by the charter 
of King William. 5 


Mr. Erfeine you have not heard me ſay any ſuch thing. 


Mr. Serjeant Adair—we had better take no notice of 
what is ſaid by each other, it will fave time. 


I ſhall certainly expect my friend to ſhew the clauſe in 
the charter of King Willian, by which this is altered, I have 
not been able to find it—it is in a ſmaller print than the reſt, 
if it exiſts, for 1 find no ſuch clauſe in it. | 


Now, - gentlemen, I will tell you the other reaſon why 
my friend ſtopped me from telling you why there is no ſuc 
thing; becauſe the corporation, forty years ago, were very 
defirous that there ſhould be ſome ſuch a thing, and were 

very deſirous that their uſurpation ſhould be confirmed by « 

charter, if they could obtain it—and I will produce to you a 

petition from the common council, n that this 

was not ſo; and complaining that there were no expreſs 

words in their charter, which gave them theſe powers; and 

ſay they to King George the ſecond, in the year 175 got 
aje 
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Majeſty King William intended to give us theſe powers, 
but he forgot to do it—he created a body of common coun- 
cil, and he forgot to give them any powers at all—he has 
created us without any powers, except what we have uſurped 
to ourſelves fince that time, and now will you be ſo good 
as to give us'theſe powers which King William intended to 
give us—and, amongſt the reſt, pray be ſo good as to give 
us a power of making by-laws”'—they did not forget that, it 
was too important to be overlooked—they therefore peti- 
tioned King George the ſecond, ſtating, that King William 
had intended to grant them theſe powers, but had. forgot to 
do it. 


You will ſee whether that is true or not—they were ſtating 
what was not true in fact, but a groſs deception upon the face 
of the petition—ſtating expreſsly that King William had given 
them n powwers at all—Now he was not guilty of that ab- 
ſurdity—for-he had given them ſeveral powers, and beſides 
that, there are certain powers, though unqueſtionably not that 
of making by-laws, which may be preſumed to refide in the 


common council; as for inſtance, that of aſſiſting the execu- 


tive magiſtrate, of meeting and giving a ſanction to his au- 
thority—of adviſing him on particular occaſions, —of grant- 
ing the corporation leaſes in many caſes, and a variety of 
others, which it is unneceſſary to enumerate ; but there are 
a variety of powers, which are uſually exerciſed by ſelect 
bodies, of which I venture to ſtate poſitively, that the power 
of making by-laws ig not one, but neceſſarily reſides in the 
body at large, unleſs expreſsly given away. They ſtate un- 
truly, that Xing William had given them no power at all; 
they drew a pretty ſtrong inference from that if it had been 
truth—that becauſe he gave them none, he meant to give 
them every power; but that concluſion they drew, and there- 
fore prayed that his majeſty George the' ſecond, would define 
their power by charter; and they pointed out one mode 
of doing it, ſay they, by repeating thoſe words of the char- 
ter of Charles the firſt, and applying them to the common 
council. That would have done it effefually; becauſe there 
could not be ſtronger words, as I have ſtated, made uſe + 
of—if he had given the power of making by-laws to them 
in the ſame terms as Charles the firſt did to the corporation, 
I ſhould have had nothing to ſay. 


An official reference was made by the crown, as is uſual 
in theſe caſes, to the law officers cf the crown, to —_ 
upon this petition for a charter The corporation by _ 

w 
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law officers, their recorder, and their town clerk, attended 
the- attorney and ſolicitor general, the law officers of the 
crown ; but the reſult of the enquiry was, that they were 
glad to drop that part of the * they did not ſucceed in 
convincing the officers of King George the ſecond, that King 
William had intended to give them all the powers which he 
had forgot to mention, nor did they ſucceed in prevailin 
upon \ and to grant theſe powers from George the ſecon 
—and therefore, though the EE went up with that, un- 
queſtionably, as its principal objet—for it was by far the 
moſt important object contained in it, they were glad to drop 
that, and take the other trifling objects which were only 
thrown in to give a colour to the petition; and they accepted 
a new explanatory charter, reſpecting the appointment of 
2 the mayor a juſtice for a certain time after 
the expiration of his mayoralty making a certain number 
of aldermen, juſtices—in ſhort, for the oetter government of 
the town, and adminiſtration of the law ; they accepted that 
explanatory charter, with a clauſe in it, expreſsly confirming 
the other charter in every thing that was not altered by this ; 
that was the principle reaſon why I ſo boldly ſaid that this 
—_— not been altered by any ſubſequent charter ; and 

think I had pretty good reaſon for ſaying ſo, when forty 
years ago the common council, without ſucceſs, petitioned 
to have it altered, and when inſtead of having it altered it 
was confirmed. | 


I have thought it neceſſary in the outſet, at more length, 
than I could wiſh, (and I muſt return' you thanks for the 
indulgence you have afforded me) to give you a pretty full 
hiſtory of the proceedings of this corporation, and of the 
origin of this diſpute ; in order to direct your attention 
both to the nature of the evidence and the grounds of law 
upon which we reſt our caſe; and that you may in a moment, 
ſee whether that ſort of caſe that I have been allowed to an- 
ticipate on the part of the defendant, can have any effect 
and operation upon your verdict. 


Then it remains for me, only to ſtate in what manner the 
burgeſſes have exerciſed this power; that you may judge, 
under his lordſhips direction, whether this comes within the 
_ deſcription of the charter of Charles the firſt; that is, whether 
there is any thing in this by-law anreaſonable, or contrary to 
the general law of the kingdom. 


Gentlemen, I have already reminded you that the town of 


Liver 


— 


Mr. SERIEANT Adair. 23 


Li is one of the firſt trading towhs in the kingdom, 
and that the corporation is ſuitable in opulence and impor- 
tance to the town over which it preſides. You will not be 
ſurprized at that, when Itell you, that I believe the revenues 
of the corporation do not amount to leſs than £30,000 a 
year; of that revenue the common council have aſſumed the 
excluſive appropriation and management, 


* — 

There is in Liverpool a la of burgeſſes, I believe 
as — as any in de k. m, — of the moſt 
capital merchants in the place, men of large fortune, greatly 
benefiting the place by the extenfive commerce they carry on, 
men high in character and reſpe&, and fit not only to aſſiſt, 
but to preſide in any corporation of the kingdom: the body 
the burgeſſes of Liverpool contains hundreds, I believe I 
may fay, of individuals of that deſcription. | 


You will not therefore be ſurprized that men of that deſcrip- 
tion, men of buſineſs, men accuſtomed to expect that perſons 
exerciſing a control over large properties and great revenues 
ſhould not only exerciſe it properly, but ſhould convince thoſe 
for whom they act, and the world, that they do ſo; that they 
ſhould exerciſe it . and publicly, that they ſnould ac- 
count for their truſt—Theſe are the principles of merchants, 
the principles by which the commerce of this country has 
thriven, and by which Liverpool itfelf has rifen to the de 
of ſplendor and proſperity it pofſeſſes—It is not by implicit 
confidence, it is not by placing large revenues in the hands of 
a ſteward to apply them as he pleaſes, without account, that 
individuals, or great bodies of men, will grow rich, it is not 
by ſuch means that juſt rights and due adminiſtration will be 
preſerved—They have expected therefore, that thoſe who 
exerciſe the uncontrolled application of ſo immenſe a re- 
venue, ſhould do it openly, and publicly, that they ſhould act 
as if they were, what in truth they are, truſtees for the 
burgeſſes at hrge; for, let them poſſeſs what powers they 
will, they can never ſtand up and fay—* All thefe revenues 
belong to us, and the burgeſſes have no right and no claim 
in them”—he burgeſſes are the corporation, let them ſay what 
they will at laſt; and the revenue belongs to the mayor, 
bailiffs, and burgeſſes, let them poſſeſs what power they will: 
let them have the legiſlative power, let them ele& whom they 
pleaſe, let them do what they will, they are ſtill Jut raftees 
for the corporation at large; and, acting in that truſt, the 


oe an account to thoſe for whoſe intereſts they act; at lea 
for 
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for whoſe intereſts they ought to act, and who ought to be 
convinced that they do ſo. 


Then, if there reſides in any body of men a power of 
making by-laws, can the imagination. of man conceive a 
more proper and neceſſary exerciſe of it? For what is the 
by-law in queſtion? That the officer of the corporation, 
whoſe duty it is to keep the accounts, the treaſuger, that he 
ſhould lay theſe accounts open for inſpection. To whom? To 
the chief magiſtrate of the corporation, to the preſiding of- 

\ ficer of the common council itſelf, to the — who is by 
charter and uſage intruſted with the chief government of the 
corporation. Is it an unreaſonable law, that the treaſurer 
— ſhew N to 2 mayor? I ſhould like to ſee 
my friend up, ay ſo, and give you any arguments 
on it FA — if hs law is = 6-438 mx oh I can 
2 regret that to exclude any queſtion on the reaſonable. 
neſs of the penalty, they have made it ſo ſmall as they have. 
Forty ſhillings is a miſerable penalty indeed to lay upon a 
man, who keeping the accounts of a great corporation, dares 
to refuſe to produce them to the chief magiſtrate of that 
2 when required by the whole corporation ſo to 

0. | 


If J had been to adviſe them when they made the by-law, 

I ſhould have adviſed them to a different penalty indeed; 
for I ſhould have had no fears ef a court of juſtice thinking 
a very large penalty a reaſonable one, in ſuch a caſe; _ 
becauſe, in my apprehenſion, this by-law does no more 
than command this man to do, what it was his duty to have 
done without it—But I cannot blame that caution, which in 
doing an act, the clear and avowed intention of which, was 
unqueſtionably to bring forward the diſcuſhon of an impor. 
tant queſtion of right—I cannot condemn that caution, 
thou h it is an extreme caution, that ſaid, there ſhall be no 
objection to the exerciſe of this right from the manner of 
exerciſing it; though I ſhould have adviſed them to go fur- 
ther. 


They have taken care that this ſhould come before you 
free from any collateral queſtion of that kind, to try the ſim- 
ple queſtion, whether the burgeſſes of Liverpool have, under the 
circumſtances I have flated to you, any power to make by-laws at 
all; for the reaſonableneſs of this by-law, if they have, can- 
not become a ſubject of a moments diſcuſlion—I have there- 
fore no doubt but my friend means broadly to deny the 

power 
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power, and means to meet the queſtion; and it will have 
this good effect, at leaſt, that it will ſettle the conſtitution of 
a great corporation; it will exclude theſe diſputes in future, 
on the one fide or on the other : and this corporation will at 
leaſt, have the benefit, to-morrow, of knowing with certainty 
what its conſtitution 1s. 


Your verdict will therefore be beneficial which ever way 
it be ; and ſuch are the grounds upon which our caſe ſtands, 
that I cannot prevail upon myſelf, in the outſet, to entertain 
a doubt which way that verdi& will decide; but I am ſatiſ- 
fied of this, that decide which way it will, unleſs it ſhould 
decide in a manner that (trying it by ſueh a jury and before 
ſuch a judge) I cannot ſuppoſe poſſible; that unleſs you 
ſhould decide it groſsly contrary to the law and to the fact, 
whatever your deciſion is, it will certainly be beneficial to 


this corporation. 


Mr. Erftine. This charter of Charles the Firſt is in 
latin, but we have all of us tranſlations of it. They may 
read from the tranſlation of it any clauſe they like. 


Mr. Serjeant Adair. The addreſs to the mayor, bailiffs 
and burgeſſes, and the clauſegranting them a power of making 
by-laws, is all we read. 


The Aſſociate reads. 


And whereas our beloved ſubjects the mayor, bailiffs, 
and burgeſſes, of the ſame town, have moſt humbly be- 
« ſought us, and that we would exhibit and extend our royal 
* favour and munificence to the ſame mayor, bailiffs, and 
« burgeſſes, and that we, for the better rule government 
and advantage of the ſame town and ſaid port, by 
* whatſoever name of corporation, or whatſoever names of 
incorporation the mayor, bailiffs, and burgeſſes, of the 
« ſame town of Liverpool, were before this incorporated, 
and whether heretofore they were incorporated or not, 
« would vouchſafe by our letters patent to make, reduce, 
create, and confirm them into one body corporate and 
politic, by the name of mayor, bailiffs and burgeſſes of 
* the Town of Liverpool. 


And we further will, and by theſe preſents for our- 


* {elves our heirs and ſucceſſors we grant to the ſaid mayor, 
D « bailiffs. 
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bailiffs, and burgeſſes, of the town aforeſaid, that the 
mayor, bailiffs, and burgeſſes, of the town aforeſaid for the 
time being, or the . part of them, of whom the ſaid 
mayor, and one of the bailiffs, of the town aforeſaid for 
the time being we will to be two, upon public notice 
therefore given for that purpoſe, aſſembled, may and ſhall 
have power and authority of granting, conſtituting, or- 
daining, and making, from time to time, any reaſonable 
laws, ſtatutes, conſtitutions, decrees, and ordinances 
in writing, which to them, or the greater of them, 
of whom the mayor and one of the bailiffs of the ſaid 
town for the time being we will to be two, ſhall ſeem to be 


good, wholeſome, uſeſul, honeft, and neceſſary, accord- 


ing to their ſound judgment, for the good rule and govern - 
ment of the town aforeſaid, and all and ſingular the officers, 
miniſters, artificers, inhabitants, and reſidents, whatſo- 
ever, Within the town aforeſaid, and the liberties thereof, 
for the time being, and for ſhewing in what manner and 
order the ſame mayor, bailiffs, and burgeſſes, and all and 


ſingular the officers, miniſters, burgeſſes, artifieers, inha- 


bitants, and refidents of the town aforeſaid, in their of- 
fices, functions, miniſtries, trades, and callings within the 
faid town and the liberties and precinRs thereof, for the 
time being, ſhall behave and conduct themſelves, for the 
further public good, common advantage, and good rule 
of the faid town, and the victualling of the ſame, and for 

all other things and cauſes, touching or in any manner 
concerning the town aforeſaid: and that the ſame mayor, 
Bailiffs, and burgeſſes of the town aforeſaid for the time 
being, or the greater part of them (of whom the aforeſaid 
mayor, and one of the bailiffs, of the town aforeſaid for 
the time being we will to-be two) as often as they ſhall 
have made, appointed, ordained, or eſtabliſhed ſuch laws, 


inſtitutions, rights, ordinances, and conſtitutions in the 


manner aforeſaid, may and ſhall have power to make, or- 
dain, limit, and provide, in like manner, ſuch pains, 
puniſhments, and penalties, by impriſonment of the body, 
or by fines,. or amerciaments, or by either of them, againſt 
and upon all offenders againſt ſnch laws, rights, ordinan- 
ces, and conſtitutions, or one or any of them, as and 
which, to the ſame mayor, bailiffs, and burgeſſes, of the 


town aforeſaid for the time being, or the greater part of 
them, of whom the ſaid mayor, and one of the bailiffs 


of the town for the time being we will to be two, ſhall 
appear to be neceſſary, fit, and requiſite for the obſerva- 


tion of the ſame laws, ordinances, and conſtitutions | 
' cc anc 
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and the ſame fines and amerciaments to levy and have, to 
the uſe of the ſaid mayor, bailiffs, and burgeſſes, and their 
« ſucceſſors, without hindrance of us, our heirs and ſuc- 
« ceſſors, or ſome or any of our officers or miniſters, or 
« thoſe of our heirs or ſucceſſors, and without any compoſi- 
« tion to be paid out of the ſame to us, our heirs or ſucceſ- 
« fors: All and — which ordinances, laws, and con- 
« ſtitutions, made ſo as beforeſaid, we will to be obſerved 
« under the penalties in the ſame contained ; ſo, neverthe- 
« leſs, that ſuch laws, ordinances, conſtitutions, impriſon- 
« ments, fines, and amerciaments be reaſonable, and not re- 
„ pugnant nor contrary to the laws, ſtatutes, cuſtoms, or 
« rights of our kingdom of England. 7 


We therefore all and ſingular the franchiſes, liberties, 
« privileges, quittances, immunities, ts and confirma- 
tions before mentioned having ratified and granted, for 
« ourſelves, our heirs and — * as much as in us lies, 
« we do accept, approve and ratify, and all and ſingular the 
« ſaid franchiſes, hberties, privileges, quittances, and immu- 
« nities to our beloved the mayor and bailiffs, in theſe pre- 
« tents hereafter named, and to the mayor, bailiffs, and bur- 
« geſſes of the town aforeſaid, and their ſucceſſors, by the 
tenor of theſe preſents, we grant and confirm, as the be- 
fore mentioned charters, or letters patent, do rationally 
« teſtify, and as the ſame mayor, bailiffs, and burgeſſes of 
the ſaid town of Liverpool, or their predeceſſors ever did, 
or might or ought to uſe and enjoy the ſaid franchiſes, 
* liberties, privileges, quittances, and immunities, although 
the ſaid mayor, bailiffs, and burgeſſes of the ſame town, or 
their predeceſſors, have abuſed or not uſed the ſaid fran- 
« chiſes, liberties, privileges, quittances, and immunities, or 
«* ſome or any of them. And whereas it is given us to un- 
« derſtand, that a few of the burgeſſes of the town aforeſaid, 
dy a combination among themſelves, without the aſſent of 
the greater of the burgeſſes of the ſame town, and with- 
out a ſurrender of the before recited charter, or any judg- 
ment of quo warranto, or otherwiſe given e the ſame, 
have procured a new charter, under the ſeal of the count 
5 . of Lancaſter, to be granted to the town aforefaid, 
bearing date the eighth day of july, in the — — 
year of the reign of the late lord, Xing Charles the ſecond; 
* in which ſundry material changes were deſignect to be 
made in the government of the ſaid town: which faid al. 
terations have cauſed many differences and doubts, con- 
© cerning the liberties, franchiſes and cuſtoms of the town 
D 2 | “ aforeſaid, 
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©* aforeſaid, and alſo concerning the election and appoint- 
„ ment of the mayor and divers other officers of the ſame 
town; now know ye, that we graciouſly affecting the Peace, 
* tranquillity, and good government of the ſaid town; and 
« the . — and inhabitants thereof, and deſigning to take 
„away all thoſe differences and doubts in this particular, of 
our ſpecial favour, and out of our certain knowledge and 
« mere good pleaſure, do will, and by theſe preſents, for our- 
e ſelves, our heirs, and ſucceſſors, we appoint, grant, and 
“ declare, that henceforward, for ever, there may, 

„ ſhall be the officers and miniſters following, viz. Forty 
% and one honeſt and diſcreet men of the burgeſſes of the 
„ town aforefaid, who ſhall be and be called the common 
“council of the ſaid town; of which forty and one there 
„ ſhall be one honeſt and diſcreet man who ſhall be and be 
called mayor of the ſaid town, and two honeſt and diſcreet 
„ men who ſhall be and be called bailiffs of the ſaid town; 
and alſo there may and ſhall be within the ſaid town, one 
“ honeſtand diſcreet man, ſkilful inthe laws of England, who 
„ who ſhall be and be called recorder of the ſaid town.” 


Mr. Erftine. You muſt read the whole. , 


Mr. Serjeant Adair. Mr. Erſkine in chooſing to read the 
whole of the charter has one object, namely, t /ink thoſe 


ts which awe conceive to be material, among the reſt is 
one, ſhewing the power of amotion in the mayor and alder- 


men. 


Mr. Erftine. You impute a motive to me which does 
not exiſt. . 


Mr. Serjeant Adair. Before my friend reads the whole, 
I am regular in reading thoſe parts which I think material to 
point out to the jury—Here is a part in page 24 which we 
mean to i ead. | | | 


. The Aſfeciate reads. 


& And further, That on the ſaid Feaſt of Saint Luke next 
&« following, and thenceforward yearly and every year, for e- 
« yer, onthe ſaid Feaſt of Saint Luke, the common council of. 
« the ſame town aſſembled, or the major = of them, may and 
„ ſhall have power and authority of eſecting and nominat- 
* ing, and that they may ele& and nominate two of the free 
“s burgeſles of the Aid town, who ſhall be ſub-bailiffs of 2 2 
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« (ited town for one whole year thence next follow- 
ing; which ſaid ſub-bailiffs, ſo henceforward elected, as 
« js before ſet forth, ſhall be aſſiſtants and helpers to the 
« bailiffs of the ſaid town, for the time being, in every thing 
« reſpectively touching or concerning their office of bailiffs ; 
« and that they, after they ſhall be elected and nominated ſo 
« as before mentioned, into the office of ſub-bailiffs of the 
e ſaid town, before they be admitted to execute thoſe offices, 
„ ſhall take a corporal oath before the mayor and aldermen 
« of the ſaid town, for the time being, or ſo many of them 
ho ſhall be preſent, juſtly, well, and faithfully to perform 
« thoſe offices, in all things touching the ſame ;- and that af- 
« ter ſuch oath thus taken, ſuch free bur „as dy vir- 
tue of theſe preſents to the office of ſub-bailiffs of the ſaid 
« town, within one month after the date of theſe preſents; 
« ſhall be elected, may be empowered to execute thoſe offi- 
&« ces, until the Feaſt of Saint Luke next following the date 
« of theſe preſents, and alſo ſuch free burgeſſes, who on the 
% Feaſt of Saint Luke next following the date of theſe pre- 
« ſents, and thence afterwards yearly on the faid Feaſt of 
© Saint Luke, ſhall be elected to the office of ſub-bailiffs of 
the ſaid town, may and ſhall have power to execute thoſe 
offices for one whole year, thence next following, unleſs, 
« in the mean time, for ill-behaviour, or for any other rea- 
« ſonable cauſe, by the mayor and common council of the 
« ſaid town, or the major part of them, in common council 
* aſſembled, they be removed, or either of them be re- 
moved. And if it happen that the ſub-bailiffs'of the ſaid 
town, or either of them, for the time being, within one 
« year after that to the office of ſub- bailiff or ſub-bailiffs ofthe 
e fſaid town, he or they ſhall be elected and ſworn in the manner 
« before mentioned, die, or from that office be removed; 
that then and ſo often it may and ſhall be lawful for the ſaid 
mayor and common council of the ſaid town, for the time 
being, or the greater part of them, in common council 
« aſſembled, one other or two others of the free burgeſſes of 
the ſaid town, to elect and appoint ſub-bailiffs of the ſaid 
town, and that he or they may have and exercile that of- 
« fice during the reſidue of the ſame year, having firſt taken 
« a corporal oath in the manner before mentioned, and thus 
« as often as the caſe ſhall ſo fall out.” 


Mr. Join Litchfield. (ſworn.) 


Mr. Erſtine. To ſave Mr. Litchfield and the court the 
| a trouble 
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— I will conſent that you ſhall read it from the printed 


Mr. Serjeant Caclell. We produce the petition, to ſhew 
that it is under the ſeal of the corporation. £3 


Mr. Erſtine. I admit that. 


The Petition read. 


« To the King's moſt excellent Majeſty in council, the 
% humble petition of the mayor, bailiffs, and burgeſſes of 
« your Majeſty's ancient and loyal borough of Liverpool, in 
„ common council aſſembled, ſneweth: * 


« That Li is a very ancient borough by preſciption 
long before the time of King John, who granted its firſt 
46 chater. | 

That the ſecond charter was granted by King Henry the 
the third; who granted, that 88 foes borough 
for ever, and that there be a guild, and no perſon not of 
that guild to make merchandize there, unleſs with the 
free conſent of the ſaid burgeſſes. | 


© That King Edward the third, and King Richard the 
„ ſecond, by their ſeveral charters, — thoſe of King 
% 7ohn and King „adding a power to enjoy whatever 
% they had formerly uſed or enjoyed. | 


« That King Henry the fourth and King Philip and Queen 
„Mary confirmed all the former charters. 


That King Charles the firſt, the 4th day of July 1626 
6 p_ anew charter, and therein declares, that the mayor, 
« bailiffs, and burgeſſes, and the greater — of them may 
„ make from time to time good and profitable by-laws, ſtatutes 
« and orders in writing, for the well governing the ſaid 
&« town, and the burgeſſes, tradeſmen and inhabitants therein: 
„% and by another clauſe further ts, that they and their 
« ſucceſſors ſhall have all the ot qpare analy and heredita- 
« ments, to them and their ſucceſſors for ever, as an eſtate 
« of inheritance, which they by any charter, grant, title, 
« uſe, cuſtom or prefcription have formerly held and enjoyed, 
„or might or ſhould have held and enjoyed, in any manner 
„ whatever. : 

| „ That 
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« That their laſt charter — == majeſty's 
© predeceſſor, King William ird, ted the 14th 
day of October. 1695, which continued all former grants, 
« and further ordained, * that for the future to preſerve the 
" peace, tranquillity, and of the te « 
j Lie Tons 4 283 there fhall or may be, for 4 
ine officers and minifters following, wiz. Forty one good 
© and diſcreet burgeſſes, who fall be called the common- 
* council of the ſaid Vill; omitting to give them the leaft 
« power in expreſs words; though it was the manifeſt, if 
not the ſole intent of this charter, to give forty-one the 
power in the firſt recited clauſe of King Charles's charter, 
« 1n order to prevent the populous meetings of the Burgeſles 
upon every trifling occaſion, as the town was ſo extreme- 
« ly encreaſed ſince that time; and therefore from that time 
to this, ſuch common council's actings have been ac- 
« quieſced in, to the great 9 and ſatisfaction of the 
« whole town. But it may hereafter cauſe diſputes, unleſs 
« the ſaid charter is explained for this purpoſe, by adding 
« the clauſe of King Charles's charter, or in ſuch manner as 
« your Majeſty in your great wiſdom ſhall think fit.” 


That the ſaid charter grants that the ſaid mayor, re- 
« corder, ſenior alderman, and preceding mayor, ſhall be 
the juſtices of peace; which, as the town is ſo extremely 
« increaſed, is found not to be a ſufficient number for the 
« diſtribution of juſtice : which may be eaſily remedied, if 
the charter may be ſo explained, that the preceding mayor 
may act as juſtice for four years; which is three years 
« _ _ is generally believed, by the preſent words, he 
could act.“ 


That the ſaid charter appoints a recorder, but omits 
the power of making a deputy ; which in ſo large a town 
may be very inconvenient. | 


„The ſaid charter gives, grants, confirms and ratifies 
to the ſaid mayor, bailitfs, and burgeſſes, all their lands, 
« tenements, fairs, and waſtes, waſte ground and all heredi- 
* taments whatſoever, which they have held, uſed, or en- 
* joyed under any letters patent or grants, or after what- 
ever lawful manner, law, title, cuſtom, uſe or preſcri 
tion before the date of this charter, or might ſo have held, 
* uſed or enjoyed. And your petitioners have for ſeveral 
hundred years been in poſſeſſion of all the waſtes, waſte 
* ground and ſhore within the liberties of the ſaid corpora- 
„tion, 
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« tion, (which are publicly rode every year) on part of which 
„ they have built a church, and on other parts three docks, 
and ſeveral walls, for the ſecurity of your Majeſty's royal 
* navy when in that port, as well as for that of the town ſhip. 


46 ping; and will, if needful, extend them further, for ſuch 
« jj 


ke or other good purpoſes, for the advantage of the faid 


«© town in general; but as a doubt might hereafter ariſe, 


«© whether the waſte ſhore is included under the general 
„ words aforeſaid.” | 


« Therefore your petitioners moſt humbly pray, that 
% your.Majeſty will be graciouſly pleaſed, in conſideration 
of the above premiſes, to extend your royal favour to this 
« ancient and loyal borough, and grant to the ſaid mayor, 
“ bailiffs, and burgeſſes, and their ſucceſſors for ever, your 
« royal letters patent and 3 charter. of the ſeveral 
* doubts before mentioned, for the ſecurity of the royal na- 
„vy, and all the ſhipping in that port, and for the good 
40 13 of all your Majeſty's ſubjects reſiding in the 
* faid town.“ | | 


« And your petitioners, as in the ſtricteſt duty bound, 
„ ſhall ever pray.” 


Mr. Serjeant Adair. There is a ſhort entry in the pre- 
ecding page which I was not aware of, which it is material 


to have read—it is the minute in conſequence of which the 
feal was — to this petition The minute of the order men- 


tions theſe objects, and does not mention by- laws, 


« Copy of the minute entered in- the council book 
April 3d 1751.“ | 


« A petition drawn up by the Recorder being now read, 
« for explaining the charter of King William the third, and 
for obtaining an additional charter to the preſent one, for 
66 granting us an additional number of juſtices of the peace 
4% for this borough, and empowering the recorder to make 


«« a deputy, and for granting the ſea ſhore to the corporatian, 


in expreſs words, be paſſed under the common ſeal of this 
corporation, and be tranſmitted to the recorder to prefer 
to his Majeſty in council, in order to obtain an explana- 


< tory charter for the above purpoſes.” 


Mr. Serjeant Adair. We will now read the report of the 
f | attorney 


1 
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— and ſolicitor general to the committee of the privy 


counc 


Mr. Erftine. How can that be evidence? 


Mr. Serjeant Adair. Whatzl the official report upon 
your own petition ? | | 


Mr. Erſtine. Then I ſhall certainly put in lord Mans- 
field's opinion. 


Mr. Serjeant Adair. No, you wont; we have nothing 
to do with any man's opinion. 


Cot. 1 don't think that the pon of the attorney and 
ſolicitor general to the King is admiſſible evidence. The King 
conſults — what is fit to be done. They adviſe the Xing. 
he acts upon it this charter does not contain in fact all that 
is petitioned for; and J don't think the report of the attorney 
and ſolicitor general is admiſſible - to ſay the truth it amounts 
to very little. 


Mr. Serjeant Adair. I ſhall ſhortly ſtate the ground upon 
which J offer it; and if your lordſhip continues of the fame 
opinion, I ſhall not argue it, or give any trouble. I don't argue 
it as an opinion of the attorney and ſolicitor general, however 
reſpectable they might be—If this had been a caſe ſtated 
for their opinion, as lawyers, I ſhould never have offered 
ſuch an evidence. | | 


But your lordſhip knows the courſe of the proceedings 
of the crqwn when a charter is petitioned for—the petition is 
referred to the attorney and ſolicitor general, who in that caſe 
act officially—and they make an official report upon it—upon 
that report it uſually is (if agreed to by the privy council) that 
the ſubſequent charter is founded therefore offer that re- 
port, merely as an official inſtrument ; ſhewing the whole 
proceeding, from the firſt petition, to the obtaining of the 
charter—and as a part of theſe proceedings that are _ | 

the 


the privy counſel books. The entry is of the petition 0 


report—and then, that a charter is granted purſuant thereto— 
offer it merely as @ part of theſe proceedings. If in that point 
of view your lordſhip has the leaſt doubt whether it is ad- 
miſſible, the ſilence of the charter itſelf ſpeaks the ſame point 
ſo clearly, that I don't think it worth while to preſs it upon 
your lordſhip. 


E Court 


| 
f 


? 
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Court, That is your ground. 


| Mr. Serjeant Adair. Then we will read the charter of 
the 25th Geo. 2d. | | 


George the ſecond by the grace of God, &c. to all to 
© whom theſe preſents ſhall come greeting. Whereas our 
* truſty and well beloved the mayor, bailiffs, and burgeſles 
“of our town of Liverpool, in the county of Lancaſter, 
have by their petition humbly repreſented to us amongſt 
other things therein contained, that by a charter granted 
them by his late majeſty Kiry M illiam the third, ing 
„date the 26th day of September, in the 7th year of his 
„ reign, the mayor, recorder, ſenior alderman and Pre- 
«* ceding mayor were 1 to be juſtices of the peace 
„there, but that as the ſaid town is greatly increafed, they 
« were not found a fufficient number for the diſtribution 
of juſtice, and which the petitioners conceive might be re- 
« medied if the charter was fo explained, as that the pre- 
„ ceding mayor might be empowered to act as a juſtice for 
„four years, after his being out of office as mayor; and that 
„the four aldermen, while they remain members of the 
„ common council, might be appointed additional juſtices to 
keep the peace in the faid town, and in the liberties and 
« precincts thereof. Omg! 


« And whereas the petitioners further humbly 
© on the great increaſe of the town is become abſolutely 
« neceſſary; the petitioners therefore having moſt humbly 
e prayed that we would be graciouſly pleaſed in conſidera- 
« tion of the premiſes to extend our royal favour to the ſaid 
„ town, and to grant to the mayor, bailiffs, ang burgeſſes, 
„thereof, an explanatory charter of the ſeveral matters 
<« aforeſaid, for the good government of our ſubjects 
„in the ſaid town: we taking the premiſes into our 
« conſideration, for remedy of the inconventences ray re 
ed of inthe ſaid petition, and of the defect of the ſaid lette1 
patent, and for the explanation of the ſame, are graci 
© pleaſed to condeſcend to their requeſt. 


« Know ye therefore that we of our ſpecial grace, certain 
« knowledge, and mere motion; have ordained, 
« and appointed, and by theſe preſents for us, our heirs and 
e ſucceſſors, do will, grant, ordain, and int, that the 
« preſent mayor, and every perſon who ſhall at any time 
" . be mayor, of our town of Liverpool in the county 


* palatine of Lancaſter, ſhall continue to be and act wo 
. 0 


e wo sy „ _ 


— 


- — 
© * 


Mr. SERJEANT ADAIR. 35 


« of our juſtices to keep the peace in the faid town, and the 
liberty and preeincts thereof for four years after the èx - 
« piration of his mayoralty ; and we do further grant, or- 
6 — and appoint, that the four aldermen for the time being, 
« next to the ſenior alderman, while they remain members 
« of the common council of the ſaid town, ſhall be additi- 
« onal juſtices to keep the peace within our ſaid town, and 
« the liberties and precincts thereof; and ſhall take the ſame 
« oaths as are appointed by the ſaid charter to be taken by the 
« ſenior alderman, and in the ſame manner; and alſo that 
the preſent, and every future recorder of the ſaid town, 
6 ſhall have full power and authority+ to nominate and ap- 
point ſome ſufficient deputy in his and their abſence or in- 
« diſpoſition, in the ſaid office. And our further willand plea- 
« is, and we do by theſe preſents grant and ordain, that the 
« mayor, bailiffs, and es of the town of Liverpool, in 
the county Palatine of Lancaſter, and their ſucceſſors, 
« ſhall and may have, hold, and enjoy all liberties, authori- 
« ties, juriſdictions, franchiſes, privi lands, tenements, 
« and hereditaments whatſoever, granted hy the ſaid letters 
« patent, and not altered by theſe preſents, or which the ſaid 
« mayor, bailiffs, and burgeſſes, or their predeceſſors have 
had, held or enjoyed, or might have had, held or enjoyed 
« by any other grants, letters patent, or of whatever other 
« lawful manner, right, title, cuſtom, or preſcription 
they have held and enjoyed. 


« And laſtly, we do by theſe preſents for us our heirs and 
«* ſucceſſors, grant unto the ſaid mayor, bailiffs, and burgeſ- 


« ſes, and their ſucceſſors, that theſe our letters patent, or the - 


« enrollment or exemplification thereof ſhall be in all things 
« good, firm, valid, ſufficient and effectual in the law, ac- 
«* cording to the true intent and — thereof, notwith- 
« ſtanding the not truly reciting the ſaid letters patent on 
the date thereof, or any other omiſſion, imperfection, de- 
« fe, cauſe or thing — to the contrary notwith- 
« ſtanding,” 


Mr. Serjeant Adair. It now becomes neceſſary for us to 
complete our caſe by proving the following points; which I 
will ſtate, becauſe I underſtand from Mr. Erftine, that they 
are meant to be admitted without taking up your time. 


We mean to prove (if it be not admitted) that on the 
16th of Fune a common hall was holden by order of the 
mayor (and notice given) 9 the purpoſe of ing by- 

| 2 


laws — 
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laws that at that common hall, other 8 made by other 
powers were repealed, and that the by-law in queſtion was 
made in the terms ſtated in the declaration — that in conſe- 
uence of that by- law, the mayor demanded from the trea- 
urer (the defendant) the inſpection of the accounts, which 
was refuſed. n . 


Mr. Erftine. Certainly. 


Court. Of courſe you won't diſpute the making of this 
by-law, and the refuſal to obey it. x 


Mr. Erftine. Certainly not. 


it 


3 Mr. Serjeant Adair. They admit the meeting of the hall 
and the making of the by-law as ſtated. "1 | 


M. Erftine. I admit it. 


Mr. Serjeant Adair. There is only one fact further 
that it is part of the defendant's duty to keep the accounts of 
the corporation, and that they were in his poſſeſſion or pow- 
er when demanded. ” | 


Mr. Law. He is not an officer appointed under any 
charter, but merely by the creation or appointment of the 
common council—his office originates in an appointment 
made by the common council. | | 

Mr. Serjeant Adair. There has been ſuch an officer from 
the year 1716. | | 


* Court. Is it admitted that there has exiſted ſuch an of- 
fice under the appointment of the common council from the 
year 1716 ? | | tit? 


Mr. Law. Not being any chartered office. 


Mr. Serjeant Adair. There is but one fact that I think 
is neceſſary to trouble your Lordſhip with in addition. 


Mr. Erftine. I object to your having proved any thing, 
unleſs you prove this, that the town's treaſurer that is called 
to account for not obeying ' your ſummons is an officer 
ſubje& at all to your control or direction, or that he is an 
exiſting officer or miniſter in the corporation. 3 


1 
| 
q 
1 


Mr. SERJEANT ADAIR. 37 
Court. You muſt ſhew that he is the officer, and that by 


whomſoever he is appointed, he does act in that cha- 
racter. 


Mr. Thomas Taylor, (ſworn.) 


Examined by Mr. Serjeant Cockell. _ 
2. I underſtand you are a clerk to Mr. Golightly. | 
A. 1 am. 


2. What office has Mr. Golightly in the corporation of 
Liverpool? 


A. Treaſurer to the corporation. 


Mr. Law. Do you know whether he is appointed by 
any order in writing ? 


A. There is an order of council for it. 


Mr. Law. The title is bottomed in a writing, and they 
muſt produce that writing. 


Mr. Serjeant Cockell. I onl * that he acts as trea- 


ſurer whether he acts righ or wrongfully, I don't 
care. 


Court. I am of opinion that it is ſufficient if they prove 
him acting in fact as Treaſurer. 


Mr. Serjeant Cockell. In point of fact Mr. Golightly does 
act as treaſurer of the corporation? 


A. He does. 


2. Who keeps the accounts of the corporation ? 
4. Mr. Golightly. | 


2. What may be the amount of the . revenue ac- 
cording to theſe accounts ? 


A. I cannot tell exactly. 


21 
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I don't want you to ſpeak n 
how much upon your recollection? 


Mr. Law. You know nothing but from papers. 
A It is not always the fame, from . 17,000 to 19,000 


a year. 


M. Serjeant Cockell, That is independent of the dockery 
I underſtand, 


A. Yes. 

2. Do you know how much that is? 

A. I do not. 

2. What is Mr. Golightly's falary * 

A. C. 500 a year. 

9. And [ believe you do all the buſineſs ? 

4 No. | 

Court. How long has Mr. Golightly been treaſurer ? 


A. I cannot tell exactly —about a year and a * | 
two years. 


Court. Then you admit the making the by-law, and re- 
fufing to comply with it ? 


Mr. Erſkine. Les. 


THE 


SPEECH 


Mr., ERSKINE. 


Gentlemen of the Fury ! 


IT is now my turn, by the rules of the groceadings 
to have the honor of addreſſing myſelf to you, I ſtand up here 
altogether a ſtranger amongſt you; a ſituation very favourable, 
when the love of novelty (which this cauſe ſufficiently 
evinces) is conſidered—yet I cannot help thinking that I 
muſt a to every body who hears me to be much leſs an 
object of ex ion, than of compaſſion, when = learned 
friend's moſt able addreſs to you comes to be reflected upon 
and conſidered ; when one remembers (and it 1s not eaſy to 
forget what falls from him) what a load he caſt upon me ; 
what a multitude of «xan/werable propoſitions (for ſo he ſtates 
them) I am called up to anſwer, with nothing which, accord- 
ing to im, a martal being can poſſibly bring into the field 
againſt him; with nothing that renders it reaſonable for me 
to addreſs myfelf to you at all, except that, which I have onl 
from him, but which I feel I have not in myſelf, the poſ- 
ſeſſion of thoſe abilities, and of that eloquence, which he has 
been pleaſed to compliment me with upon this occaſion. 


Undoubtedly, 
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Undoubtedly, Gentlemen, it was for his advantage to 
ſuppoſe, that any impreſſion I might accidentally make upon 
your minds, had that ſource, rather than truth—But I muſt 
add alſo, which I am glad to be able to do—that I believe 
my learned friend feels a pleaſure when he ſpeaks of me 
with that regard, which I know and feel that he has for me, 
and which, J am ſure, it ſhall always be the ſtudy of my life 
to deſerve and preſerve.—lt is that regard, added to his 
ſituation in this cauſe, wich leads him (undoubtedly) to 
ſpeak of me in a manner in which no man, much leſs myſelf, 

eſerves to be ſpoken of. | 


Gentlemen, if I were, in return, to ſtare what I think of 
my learned friend, it would (as the ſubject is much better) 
conſume much more time—indeed, I do not know a virtue 
or a quality which is honourable, that I would not aſcribe to 
him but his Lordſhip muſt forgive me (if upon this occaſi- 
on) I ſhould withhold that compliment which he has re- 
ceived from the court ; if I ſhould except (we are upon the 

| ſubject of exceptions to-day) out of this charter of many 
human virtues the character of candour, to the learned 
Serjeant, who appears to me to be as deſtitute of it, upon the 
preſent occaſion, as it is poſſible for any man, with any degree 
of virtue at all, to be—though I admit that, in his ſituation, 
I, who do not ſtand up for any uncommon degree of candour, 
ſhould have exactly actgd the ſame part. 


I would not have troubled you with this preliminary ob- 
ſervation, if it was not moſt material to the cauſe which 
brings us here—Let me tell you what, perhaps, is yet new to 
you—for I do not know that, from its firſt aſſembling, you 
were in court—that this is the /econd cauſe which is now on 

- *trial—that I have prevailed in the f/f; and that I have pre- 
s . in it for reaſons which will go far to decide the pre- 
lent. | 


The learned Serjeant ſtated, that when this unfortunate 
diſpute began between the ſelect body in the corporation and 
the corporation at large, namely, all the freemen, whom my 
friend repreſents, they conſidered it to be # groſs uſurpation 
that they ſhould chooſe one another; and as much beyond 
the power of any charter to communicate to my chents, 
as that they ſhould exerciſe the office for which that choice 
was deſtined. | 


My 
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My learned friend knows that the denial of that right 
ſtands the foremoſt upon their by- laws he knows alſo that 
the perſon who was the object of the former trial, namely, 
Mr. Walter, was elected under this authority, which, after 
the lapſe of a century, theſe gentlemen at laſt diſcover to re- 
ſide in them. — — | 


They were loud in their anathemas againſt the common 
council, who from time beyond memory had groſsly uſurped 
this — which belonged to the body at large _ of 
chuſing one another, inſtead of coming to the great body of 
burgeſſes who were to chuſe them My learned friend has 
told you that the trial of that right muſt be poſtponed— 
poſtponed, becauſe, forſooth, he is not in a ſituation to day, 


to make out that caſe which at ſome future day he pro- 
miles, perhaps, to make out. | 4 


It is fit, therefore, that I ſhould tell you what is the 
cauſe that has been to-day carried on the part of the crown— 
nay, I will offer to you the verdict ia evidexce; and, how- 
ever my learned friend may ſuppoſe that it ſhould be follow- 
ed up by a judgment to render it the ſubject of technical 
evidence, it undoubtedly is equal, in the effect, to the mind 
of every underſtanding man- I mean by and by to contend 
before my. Lord, that the Aſſociate having recorded the 
verdict, 1 am authoriſed to'fay that every Ning upon that 
record 1s found, and is evidence for me. 


But my friend will not deny this poſition ; that, whether 
it be technically evidence or not, I have a right to ſtate to 
his Lordſhip, and to you, what the laſt cauſe was; what the 
pleadings were upon the face of the record; what the iſſue 
was that was joined between the parties, more diſtinctly than 
my friend has thought fit to ſtate it to you; and then, to fee 
with what pretence or colour of juſtice they can advance to 
try this cauſe, which, you will find, ſtands upon evidence and 
upon principles of law equally applicable with the other. 


Undoubtedly, I don't expe& any ratification from that 
ide of the court of what I am now ſaying; my friends will 
endeavour to diſtort their features into a diſſent to every pro- 
poſition I am to offer I have not the leaſt objection people 
who have a duty caſt upon them muſt feel like men upon 
theſe occaſions, and don't chuſe their arguments to be broken in 


upon; however I cannot but remark that I did fit with abun- 
F dant 
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which are to guide the diſcharge of duty u 
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dant patience while my friend was advancing many propofi. 
Gen ſome of which I certainly ſhall not to—lt is to 


his lordſhip and to you I addreſs myſelf; it is by 2 verdist 
according to the rules of Engliſh law. and Engliſh trial, that, 
if this cauſe is decided with me, it muſt be decide. 


The laſt cauſe then (for we are now in the ſecond trial) 
is this—In the year 1791 (for what reaſon my. friend has 
not ſtated) a new light broke in upon this corporation, which 
had long been eclipſed and in the dark; a corporation, 
which had been in poſſeffion of King William's charter from 
the year rbgs | yet, notwithſtanding the ability which one 
may ſuppoſe they poſſeſs, ſince they are candidates for ſo 
much power, and are deſirous of acting as the ſole magiſ- 
trates of this place, it ſeems rather fin that this charter 


4 


never yet, till this hour, happened to derſtood. 


The courts of juſtiee have been filled, during all that 
time, with great ornaments to the profeſſion; the law of the 
land has been diſpenſed with uncommon purity; with that 
purity which came into the adminiſtration of juſtice with 
that glorious revolution upon which I ſtand to day quite as 
much as my friend does—And by the means of thoſe mi- 
niſters of juſtice, reſembling thoſe to whom I am now ad- 
drefling myſelf; in a free country; looking upſto the law for 
their guide, and conſulting their conſciences how to follow 
it; diſcharging all wiſhes ; putting an end to all inclinations, 
and only regarding that rule, by which not only private 
eſtates, but the great government of the country, can be held 
together: attending to the oaths taken in the adminiſtration 
of juſtice; and the rules of law, and the principles of eviden 

wide them — With 

ſach courts to appeal to, they never ſtirred the queſtion— 
given up, only for another occaſion, to day—it has been 
admitted that from the time of Charles the ſecond, and-long 
before, and down to the ſeventh year of King William's reign, 
when this charter was granted, theſe uſurpers, theſe caballers, 
theſe confederates, (for ſo they are now ſtyled) were ſuffered 
to govern with perfect impunity, tranquillity, and peace; 
and, in the ſame manner, from King William's time to that 
moment when truth burſt in upon them like the fun from 
behind a cloud; when, with the aſſiſtance of my learned 
friend at Liverpool, a few months ago, it was wy 
that thoſe, who had obtained King Fr aliam's charter, had 
not underſtood it from the beginning; or, that they had 
voluntarily 
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voluntarily ſuffered this uſurpation to prevail; and, tha 
during all that ſeaſon, the creature (ſo my friend expreſſed 
it) was unmindful of his Creator, and refuſed to follow that 
path which the creator had marked for him—the ufing the 
words creator and creature (perhaps from the * of 
my education, which my friend will not find fault with) 
poſſeſſes my mind with awful ideas, which I don't care much 
to handle, or to treat lightly in a court of juſtice—all that T 
can ſay is, that the great Creator is indeed of long ſuffering, 
but man is very unlike his creator in that reſpect; and the 
difference between them will be a very important circum- 
ſtance in this cauſe—for, when man finds that his privi 

are uſurped—when he finds himſelf godded by encroach- 
ments on his privileges; when he finds himſelf attacked in 
his rights, and has a power to re-aſſume them by means which 
his adverfary muſt tremble at and give way to; how dif- 
ferent is he indeed ! he ſeizes the firſt opportunity of rein- 
ſtatement z much more, when he is not bound to rely wholly 
upon his own ſtrength, but can call in the lights and under- 
ſtandings of the wiſeſt men of the country to affiſt him as to 


what his rights are—and can appeal to the adminiſtration of 


law and juſtice to aſſert them—notwithſtanding all this, 
they never ſtirred the queſtion, which the laſt cauſe de- 


_ cided againſt them, nor that on which they aſk you now to 


decide with them. 


In the laſt cauſe, the crown, by its authority, (which no 
man doubts or diſputes) called upon Mr. Walker, the de- 
fendant in the laſt trial, (whom the common hall choſe in 
1790) to ſhow, by what authority he claimed to execute. the 
office of a common council man at Liverpool ; not having 


been elected by the common council, who always have elect- 
ed. 


To that information, the defendant gave this anfwer— 
That —_— was an antient borough; ſtanding upon 
various preſcriptions, immunities, liberties and franchiſes 
beyond the memory of man—that Charles the firſt had made a 
charter, which inſtead of having for its object to cut down theſe 
22 and immemorial _— was made for their con- 

ation, and actually confirmed them. It then ſets out as 
much as was neceſſary of that charter; and then, the de- 
fendant's plea is this, that King William the third, in the 
ſeventh year of his reign, made this charter, which has been 
read, and this clauſe, which 7 been read, even for the pur- 

| 2 
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mu of this cauſe—in which, inſtead of pointing out, when 
e made this new common council, how they ſhould, be 
continued: inſtead of ſaying, that when the common council- 
men, which I, King William, have given you by this charter, 
ſhall happen to die or be removed, ſo and ſo ſhall be the 
election, he refers back, and directs that they ſhould be ele&- 
ed in ſuch manner as was uſed and ROSIE before the grant- 
ing the charter of the 29th of Charles the ſecond; thereby ſay- 
ing in this charter, e common council ſhall remain for ever 
in this corporation; it is not neceſſary for me to flate hoy it is to 
be continued, but I refer you to a mode perfectly known, and with- 
ot controverſy adopied ; and then, you will have an opportunity of 
 ehuſing them according to that preſcriptive uſage. 


Gentlemen, the defendant went on, and ſtated that, be- 
fore the 2gthofCharlesthe ſecond, the mode of electing a com- 
mon council-man in the corporation of Liverpool was by the 
body at large. And that fact he took upon him, by his plea, 
to prove We joined iſſue with him; and came down to try 
that point—namely, what was the mode before the time of 
granting the charter of the 29th Charles the ſecond, for the 
common council to be continued? To try, whether they 
were a body called into exiſtence by the common hall and 
put out again at their pleaſure, the mere delegated infriments 
of this body, elected one day, turned out another, and a new 
delegation made the third; or, whether they were a pre/criptive 
Mapiſtracy * We were at iſſue upon that point; they con- 
tended, that the common hall had, previous to the 29th 
Charles the ſecond, uniformly, and for a courſe of time, 
elected this body We denied it, iſſue was joined, and we 

came down to try that cauſe. . . 


The jury were ſwearing, and all the apparatus of that 

icular trial was going on ; when, of a ſudden, my friend 
addreſſed the court, and ſaid, that (according to the form of 
his plea) he was afraid he could do nothing in the buſineſs —I 
aſſert they could have no other plea—the law would have given 
them no other; they attempted to make another, and, upon 
a ſummons before the learned judge who had a right to 
control the pleadings, and to ſee that they went to ide up- 
on a fact, and not upon an imaginary point of law; they 
came down, whether they would or no, with theſe pleadings in 
this form—did they know the evidence? they had a rule for 


the inſpection of the corporation books they made 9 
| 4 
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from them at their will—they have them now lying upon the 
table before them :- therefore I think I do not go too far in 
ſay ing that, out of the mouth of a moſt learned and able ad- 
vocate, who gives up no advantages he poſſeſſes, but is, 
rather, anxious to graſp at thoſe which he does not legally 
{eſ5—T have an admiſſion that the common hall could not 
elect; King William in expreſs terms ſays that the elections 
ſhall be as was uſed and accuſtomed before the charter of 
Chatles the ſecond ; why, then, did not my friend go on and 
ſhew what the uſage was? Why? becauſe he has confefſed 
he could not—becauſe he has confeſſed the fact does not bear 
him out in attempting it. If the fact would have borne him 
out, he has betrayed to day (for the firſt time in his life) the 
truſt repoſed in him; for the iſſue in that caſe was no more 
nor leſs than this—How were this common council elected 
and continued to this time? I then fo far am the prevailin 

y, that, for the very firſt ſtep which this common hall 

s made, after ſtarting from a ſleep of about three or four 
centuries, the very firſt a& they do is eleting a member 
of the council, they have made a ſort of apology by the learn- 
ed counſel in court for having done it.— They cannot 
maintain what they have done, and have fled from it by a 
pretence which (begging the learned Serjeant's pardon) dees 
notexiſt in truth. —The rſt act of power which this body have 
attempted, turns out—not by my arguments, not by an 
judgment of a court of juſtice, to be an uſurpation, but by their 
own acknowledgment in public.court this day—and I call 
upon my friend, (tho' as much afraid of his reply as of the 
reply of any man living) I call upon him in the face of the 
court to ſay, after what he has acknowledged to day, in what 
ſuape, in what form—by what mode does he mean ever 
hereafter to diſpute that right of the council's chuſing one 
another? | ** 

I ſtand, therefore, on the vantage ground of this debate; 
and, when I took notice that I —— I ſhould riſe up an 
obiect of conſiderable compaſtion, I will tell you why=it 
was not that 1 felt myſelf in a ſituation that ihe cauſe de- 
ſerved it, for I never was in better {ſpirits in my life, though 
certainly I have been. often in better health—but it is that 
when a thing is urged with a great deal of confidence, it 
certainly makes its way for the moment in the mind of 
man—it has a mechanical operation upon fleſh and blood; 
I obſerved that my learned friend had a ſort of triumph with 
the audience, when, with a great deal of art he made every 
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dody believe he — — into a corner, by layi 
down propoſitions which no man living, with all the 
and eloquence which my learned friend choſe to oh 
me, to make his obſervations the more forcible, whi 
man living could poſſibly anſwer, and which the cauſe 
does not require to be anſwerable. | 


He has ſelected a parcel of mere truiſms, which a man 
ought to be turned out of the place where I ſtand, who 
would think of contradicting which have no more relation 
to this cauſe than to any other which has been tried for | 
theſe laſt ſeven years, in the county palatine of Lancafeer, 
And I am ſuppoſed to be u beaten man, retiring from my 
learned friend, entering as if it were into Busgalore, 
taken by ſtorm I am made to appear like one of Tie 

army, while my friend is coming in and . bayonetting 
forward; all at artifice dots for a ſeaſon, but for a very 


I will now give you the truiſms which my friend has 
laid down with ſuch ſolemnity, concluding them in their 
order: Shew me the man that will contradi& theſe,” why 
did he not conclude—and there is the ſun ſhining in at the 
window—Will he deny that the fun is there, no certainly] 
I wiſh it were not, but I certainly cannot deny that it is 
there—as little am I diſpoſed to deny one half or two thirds 
of what the learned Serjeant with great ability and great 
eloquence has preſſed upon you—ſays he, “ the power of a 
corporation muſt be meaſured by the charter which 
« grants it; it is a part of the executive power to create all 
« municipalities in the kingdom, and conſequently à cot- 
« poration muſt look up to the charter, and meaſure its 
« powers by that which gives it birth and legal effect“ 
two and two make four ! that is my anſwer—there can be 
no doubt about it—TI don't come here to diſpute the King's 
right, I was his counſel a few minutes ago to maintain it: 
nor do I come to deny that the charter muſt ſnew what the 


corporation is. 
My friend ſays, next, © that charters undoubtedly may 
« ratify preſcriptions, but King Jom lived within what is 
« called the legal time of memory, in as much as the return 
« of Rickard the firſt, from the Holy Wars, is the ame 
« of — — that legal preſcription is beyond this 
time there can be no preſeription within the 
time 
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% time of memory that is, two and two make four 
—if I gle lived after Richard the firſt, (which un - 
Gubtedly he did) then undoubtedly there can be no ma 


u 
tion within the time- of preſcription; os, in other wor 
when there is no preſcription there can be none. Yet that 


| was the next propoſition with which I was loaded, and 


with which for a great length ob time I was ſuppoſed to feel 
myſelf oppreſſed 4 | ns 


My friend goes on again; and here it was, I think, that 


12 appealed to me; and I have no reaſon to find 
zl with his for it was. then he manifeſted his re- 
for me, ob which COIN here he thought he 
me. Says be, „ an unambiguous: charter cannot be 
« contradicted,” that is the ſame thing over again: becauſe, 
if the crown can make a charter, and the charter is the law 
when made, and if it be unambiguous, it is an. abſolute 
truiſm that an unambiguous charter cannot be explained or 
contradicted and Icould not help feeling—I amaccuſtomed 
to read the countenances of thoſe gentlemen to whom E 
ſpeak, becauſe. it is the oracle by which one is to know the 
ings and impreſſions made by perſons who addreſs others, 
FE could not help — that this was conſidered as a 
palpable hit which my friend had given me. Undoubtedly, 
if you can produce. an unambiguous. charter by which 
King, in ſo many words, in the latin tongue, which is a 
tongue long known and not ſubject to variations, it being a 
dead language, if the King does in plain terms t to any 
body great or ſmall any particular power, nothing: can be 
allowed to deny that that charter does create that. thi 
that I admit, and much good may it do my friend ; he might 
be very ſure I ſhould'not contradict him. S | 


He ſays, afterwards, © that all ſelect bodies are truſtees 
4 for the body at large—let them ele& one another or be 
elected by others —let their revenues be great or ſmall 
de their ſituation of this ſort or that, ſtill they are all 
4 truſtees! Could he think that I ſhould. deny that — no, 
it is ſo of the monarch who ſits 2 the throne: it is his. 
brighteſt jewel that it is ſo—it is ſo of all the different cor- 
N in the kingdom —it is ſo of all the great ranks in 
ociety—it is ſo of all the branches of the legiſlature - but 
then there comes the key ſtone of the arch which binds 
them altogether; they are truſtees as the law conſtitntes the 
truſt as the law which goes on from age to age in the. 

memory 


* 
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memory and recollection of man records it: not according 
to the vague ideas which individuals, without authority, may 
chuſe to aſſert and ſeek, to unſettie every thing which had - 
been the law before their times. Th re I as little 
difpute that the corporation are truſtees as I ſhall controvert 
any other of my friend's nugatory propoſitions. Why remind 
me they are truſtees? Have they betrayed their truſt? But 
if they had betrayed it, that is as little to the purpoſe of this 


I wonder _ __ — — ſhould 2 a 
panegyric, or rather a deſcription, of this town of Liverpool, 

X hich he did when he told — that the borough had t 
- been under the government of his clients, for he only wants 
it by your verdit—but has been for ages paſt under the go- 
vernment of this body, which, by your verdiR, is to be cut 
down and annihilated for ever, has been under the govern- 
ment of this body, which, I will take upon me to ſay with- 
out a hazard of contradiction from my Lord, if your verdict 
ſhould be againſt me, will have nothing to do with it in 
future, except, indeed, any ſc of authority they may 
chuſe to throw to us—We are not likely to have much to feed 
upon if we are to be fed from that board, We ſhall have 
no authority to do one fingle thing which characteriges 
magiſtracy or makes a common council any thing but*a 
#ui/ance—how could my friend feel in his heart ſo to deſcribe 
the borough of Liverpool and to maintain, even by a bye ex- 
preſſion, any thing like a taunt upon thoſe who have for a 
great length of time, managed that corporation as it has been 

managed. | 


I don't know when my friend ſaw Liverpool, nor do 1 
know (for I cannot go into the mind of another 2 
how he is affected with what he ſees, buy, if I could deſcribe 
my own feelings when I ſaw it not many years ago, if I . 
were capable of painting to you in words the 3 it 
mace on my imagination, it would make a beautiful picture 
indeed. I had before and often been at all the ſea ports in 
this iſand which we inhabit, and believing, that having 
ſeen Priſtol, and thoſe other towns which juſtly paſs for great 
ones, I had ſeen every thing in this nation of navigators on 
which'a ſubjeR ſhould pride himſelf, I own I was aſtoniſh- 
ed and aſtounded when, after paſſing a diſtant ferry and 
aſcending a hill which overlooks the city, I was told by my 

guide All that you fee ſpread out beneath you, that — | 
N | 41 me : 
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« menſe city which ſtands like another Venice upon the 
« waters—Which is interſected by thoſe numerous docks— 
« which glitters with thoſe cheerful habitations of well protect- 
« ed men, which is the buſy ſeat of trade, and the gay ſcene of 
« elegant amuſements growing out of its proſperity, where 
« there is the moſt "cheerful face of induſtry, where there 
« are riches overflowing, and every thing which can de- 
« light a man who wiſhes to ſee the proſperity of a great 
« community and a great empire—all this has been created 
« by the induſtry and well diſciplined management of a 
« handful of men, in a corner of this iſland, ſince you were 
« a boy.” I muſt have been a ſtone not to have been af- 
fected by ſuch a picture —it was ſuch a one, that if I had 
indeed the eloquence my friend was pleaſed to compliment 
me with, I could bring tears into your eyes only by r 
it paſs before you but, however feeble the copy, you al 
know the exiſtence of the original—there it ſtands; and, if 
it has any thing to do do with the cauſe, my friend will 
remember that it was he who introduced it. : 

He will remember that this immenſe mart of com- 
merce—this proud city, which I, who have ſeen as much of 
of the world as many navigators, was thus aſtoniſhed with 
the ſight of | 


That this qzondam village, which is now fit to be a proud 
capital for any empire in the world, has ſtarted up like an 
enchanted palace even in the memory of living men, under a 
government founded in antiquity too dark to pierce the cloud of, 
and which my friend, with a ſmile even now I am ſtating it, 
aſks you to cut down and deſtroy, and to reduce it, to 
what? To a pageant of uſeleſs beings who are to wear fur 
and to conſume the fruits of the earth; and who are to have 
the ſword carried before them (for I think that would be 
the extent of their privileges) until my friend might make 
a by-law that it ſhould not be drawn even in a caſe of 
neceſſity ; and that they ſhould be ſhut up with their mace, till 
a feaſt came round in order that they might again exerciſe 
themſelves in the only capacity my friend, in his great 
goodneſs, would reſerve to them. Under this new diſcover- 
ed ſyſtem of law, if there was any thing that wanted amend- 
ment in the moſt inſignificant part of internal police—forty 
thoxſand inhabitants—all the laborious and induſtrious part 
of the community, (who are beſt . when 2 
are ſelected from them to manage their concerns) are to be 
aſſembled to legiſlate for themſelves: every man muſt be 
taken from his common occupation and the moſt common 

ak G | by law 
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by-law—for inſtance, for ring the ſtreets, fining a man 

for diſobedience, voting that the dock-yard gates ſhould be. 
mended, or half a guinea taken out of the cheſt for any pur. 
poſe—all this muff be done by blowing a horn, ſounding a 
trumpet, or ringing a bell, to bring 40, ooo people from the 
happy exerciſe of that by which they are able to maintain 
their families, and live protected individuals under the laws 
of their country ; laws by which we ate to be guided to- 
day—how are you to decide this cauſe ! ! ! 1 


I think my learned friend can expect no more of me than 
this—and I wiſh him to attend to what I am about to fay, 
when I aſk you how this cauſe is to be tried might per- 
haps props e it to be tried upon a principle of my own, 
which, in point of law, I know would bear me out—and 
which might, if the cauſe ſhould miſcarry, be reſorted to 
with perfect ſafety ; but I mean in argument to put the cauſe, 
that there may be no difficulty, upon the footing upon 
which my friend himſelf wiſhed to put it. "Y 


I maintain the fition the learned ſerjeant contends 
for; for I ſtand _ ing William's charter. I do not ſeek 
to dig up from the grave the remains of thoſe 22 
charters which Charles and James were diſgraced 
made; my friend ſaid he was the perſon who buried in that 
grave the charter of Cheſter; but he will recollect that I 
alſo, and my learned friend who fits by me, Mr. Topping 
were willing aſſiſtants 1 that occaſion; and I maintain the 
ſame principle to-day ; 1 ſtand upon Xing William's charter — 
nay, what is more, I ſtand upon it on the principles that my 
friend himſelf has admitted. 


He ſays that if the charter is unambiguous, no evidence 
can be admitted to explain it; and I admit that to be ſo. If 
therefore the judge ſhall be of opinion that F7illiamthe third's 
charter leaves Charles the firſt's charter as it ſtood, and by no 
reaſonable conſtruction can be ſuppoſed to alter it, then no 
evidence will be admiſſible, and the cauſe will be at an end ane 


way. | 


But if his lordſhip, on looking into William the third's 
charter, ſhall be of opinion, that, though it does not carry 
the _ of this charter of Charles the firſt in that part. in 
expreſs words, yet that it may receive ſuch a conſtruction 
from evidence—then my learned friend has put me in poſſeſ- 
ſion of the verdi&; for he has ſaid that if the charter is fo 
ambiguous as to admit of explanation in evidence, uninter- 


rupted uſage muſt conclude : I appeal to your memory gen- 


tlemen 
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tlemen whether thoſe were not the very words my friend 
made uſe of—therefore you obſerve the cauſe is at an end 
one way or other. b 


If it ſhould be found that William's charter, when it comes 
to be looked at, never intended to give, and cannot be made to 
ive, by any conſtruction which can be put upon it, even 
when aided by all the evidence I have to lay before you, the 
wers contended for by the common council, if in point of 
aw that cannot be the caſe, my lord will ſtop me—but if on 
the other hand, King William's charter, when coupled with 
the uſage, both before and afterwards, plainly gives thoſe powers; 
if, when you withdraw, you ſee this muſt have been the 
meaning of this charter—the plain intention ariſing from 
the whole language of it—the natural conſtruction which a 
man would put 2 it even without any tage at all, then, 
unqueſtionably, when coupled with the uſage, it can leave no 
manner of doubt upon your minds that ſuch was the royal will 
and intention; that ſo it was granted, that ſo it was N 
and that ſoit was underſtood and acted upon, till that hour o 
illumination which I before took notice of in the year 1790. 


Now, gentlemen, let us firſt of all ſee the hiſtory which 
my learned friend has given you of this corporation; of the 
riſe of the common council; of the reaſon why the charter 
of Charles the firſt was made to abridge its power of this at- 
tempt to uſurp again in the 29th year of Charles the ſecond 
and at laſt of the ſuppoſed glorious downfall of it by this char- 
ter of William. 


The account he gives of it is this; and he will pardon me 
for ſaying that there 1s nothing in the tales of the fairies that 
is a more compleat fiftion—lf ever indeed there was a caſe 
my unſupported by the leaſt adm of proof, it is the hiſ- 
tory I am about to give you by recapitulating what he ſtated; 
if I miſtake I ſhall be corrected by 2 


He ſays, there was undoubtedly a common council in 
very ancient times in this borough ; but that it was only for 
convenience, and was appointed from time to time by the 
body at large; as they might find it neceſſary to do that by a 
few, which ſo large a number could not ſo eaſily interfere in. 


I muſt firſt of all remark here, that this is an extraordi- 
nary argument for my friend to uſe, when he recollects that, 
at the time when he ſaid the body at large could not do this 


with ſo much convenience, their numbers, (I take it from 
G 2 their 


52 TAE SPEECH OF 
their own printed book) were but an hundred and thirty-- 
eight houſholders and inhabitants—but, without going to 
number, it was an inſignificant place—Yet, even then, 
the convenience of having a ſelect body to manage the. go- 
vernment and to carry on the magiſtracy, was ſo felt (ac- 
cording to my friend's own ſtate of the caſe) that even then 
there was a common council; but he ſays they were ſelected 
by the body at large, ſometimes twelve, ſometimes ſixteen, 
ſometimes other 'numbers, till at laſt they came to be forty ; 
he concludes by telling you that at laſt they became uſurp- 
ers; proceeded to chute one another; and to make by-laws by 
themſelves; until it became neceſſary that the i Barc: of 
Charles the firſt ſhould give that power to the corporation at 
large, | | 


In God's name how could my learned friend, with all 
that ability which diſtinguiſhes him, tell you ſuch an old 
woman 's ftory as this? In the firſt place, if the common coun- 
cil did not exiſt by {ivr ion before the charter of Charles 
the firſt, but exiſted only by by-laws, and went beyond the 
authority conferred upon them by the by-laws, why did not 
the body at large repeal them? Turn to theſe books, which I 
ſee are put on the table; throughout all the corporation 
books I undertake to ſay there is not one trace, no not une 
throughout the whole records of the town, of any quarrel 
ſubſiſting between the common council of the borough and 
the body at ox. betore the time of Charles the firſt; not an 
jota of 1t—neither is there any by-law made by them, re- 
ſtraining the common council from all or any of theſe acts 
which they were in the conſtant exerciſe of. | 


My learned friend next ſays, * this charter of Charles the 
firſt gave it back to the corporation, but that however theſe 
confederators and caballers went on in their own way, 
made by-laws, and inſiſted upon chuſing one another; and 
made a great ſtride at laſt by the charter of the 29th of Charles 


the ſecond, by which they took the whole power to them: 


ſelves of chuſing mayors and freemen, and exerciſing the 
whole legiſlative power: till, at laſt,” ſays he, © the body at 
large could bear it no longer; at the æra of the revolution 
they ſummoned up ſtrength and obtained this charter of 
King William, by which theſe uſurpators were cut down; 


and by which,” ſays he finally, * all theſe rights clearly +, 
veſted in us by the charter of Charles the firſt, were eſta - 


bliſhed :” this is the learned Serjeant's hiſtory. 


Now, when I go ſo far in a court of juſtice as to ſay, that 
what is ſaid by an able advocate is as great a fiction * any 
ing 


* 


Tical truth; 


language that I have ſtated; and I w 
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thing in the tales of the fairies, it muſt be ſuppoſed that T have 
ſtrong proof by which I am to juſtify that expreſſion; T will 
juſtify it by a rule of evidence which does not require (like 
many that are extremely ſound) to be long reflected upon 
before they can be well underſtood, or their application to 
human life and "ſociety can be eſtabliſhed ; but by a princi- 
le which forces itſelf upon the reaſon of every man; which 
is the — evidence, and the foundation of all hiſto- 
d by which the affairs of mankind are in 
courts of juſtice regulated and adjuſted; that is this, namely, 
by an inquiry how his hiſtory falls in with human experience; 
with the analogies of the world ; with that which 1s proba- 
ble; with that which reaſon can adopt as the truth ? 


* 


On this principle I ſay, that if men in that age were like 
men in this age, and if the human character was the ſame in' 
the years 1500 and 1600 as it is now in the latter end of the 
eighteenth century, I have a clear - * to make uſe of the 

ill ſhew you why. 


In the firſt place you are told by the learned ſerjeant, 


that this power of the common council was not beyond the 


time of memory; but was a delegation from the body at 
large, and that they felt ſore under it. If that was fo, let 
me aſk how they came to ſubmit to this power from the 
year 1581, which is the firſt entry I ſhall read, in the time 
of Elizabeth, down to the year 1626, which is the year in 
which Charles the firſt granted his charter; for my friend 
tells you, that the common council were in a courſe of 
uſurping the right of chuſing one another, and the right of 
making by-laws—that they were checked in it by that char- 
ter; that they took it up again in Charles the ſecond's time, 
and were checked in it again by William's charter. 


Now, the firſt obſervation I have to make is this, dur- 
ing all this time the town was governed by the common 
council; and I challenge my friend to ſhew any one inſtance 
before the time of Charles the firſt, when they were not ſo 
governed; there was never a fingle diſpute between them ; 
nay, I will read an entry where this common council actu- 
ally levy a tax by their own authority upon the inhabitants 
of Liverpool, for the purpoſe of procuring this = charter 
of Charles the firſt, whic my friend tells you had for its ob- 
jet to deſtroy all their authority; and which undoubtedly 
gave to the mayor, bailiffs and burgeſſes, or the greateſt part of 
them, that authority which my end ſays is in them ſtill ; 
and that it was given to the corporation for the purpoſe of 

repelling 
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repelling the authority uſurped by the common council be- 
— TES pa truth of this by the ſame 


Why, the wax was not cold upon 3 
charter of Charles the firſt, when the whole body, that my 
friend now repreſents, met together, and recognized the com- 
mon council with all its anthaity and with all its . It's 
juriſdictions are recapitulated, and the names of the old com- 
mon council are ſet «own. We will lay the entry before you, 
in the mayoralty of Ralph Seacome, who was mayor at the time 
this entry was made, and by whom this tax was levied for 
obtaining the charter, by which you will ſee whether the 
exiſtence of antecedent „ be conſiſtent with com- 
mon ſenſe. If the body at large had been groaning under 
the oppreſſion of the council, whoſe authority they wanted 
to beat down, if they had been obliged to ſubmit to it for a 
long feaſon, becauſe they were not armed with power to 

an end to the uſurpation, is it poſſible that, when at laſt 
obtained a charter, granting (as they ſay) full authority for 
making theſe by-laws, they ſhould, nevertheleſs, not make 
them? or, if choſe to make a delegation, that they 
ſhould not create ſome other body than the ancient common 
council? Why did they allow things to ſtand exactly in 
the fame ſtate as from the moſt antient times, when they 
had got a charter cutting down that authority which had 


been ſo abuſed ? 


Gentlemen, I will ſhew you that in 1627, a few months af- 
ter King Charles granted this charter, the corporation met, the 
common council were called over, and all thoſe perſons who 
were then exiſting as the common council were enumerated. 
The entry will be read to you; and from that time to the 
time I now ſpeak, they have uniformly and without one 
fingle — — made by-laws; choſen one another; and 
governed the town throughout the whole courſe of its ma- 
— This they have done, and moſt peculiarly be- 

re the time of the charter of Charles the ſecond, and at the 
time of King William's charter. | 


But my friend ſays, and this is a point to which I wiſh 

r very particular attention, becauſe I cannot help think- 

ing that it is deciſive of the queſtion, * We come here to 

—he ſays, * that in the 29th of Charles the ſecond, this 

uſurpation took place, when they procured a charter, by 

which thay had _—_—_ conferred upon them of chuſing the 
z 


mayor, the bailitfs, and the freemen — Let, in that 3 
i ere 
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there is not a ſyllable of of making by-laws granted 
to them, which ſhews Clarks the ſecond knew they 
had it before, and that it was not neceſſary to give it them by 
that charter. | 


We come now to the charter of William the third. Who 
ocured that charter My friend has told you his clients, 
the body at large, procured t—nay they have pleaded it in 
the former trial on which I have a verdit— Mr. Serjeant 
Adair faid—* that the charter of King William,” by which 
all this * _—_ be 8 hy — charter of 
« Charles and cut itious | 
6 — were contained in the twenty · ninth of Clarks the 
« ſecond.” . | 


On this footing, would not any man of common ſenſe 
put this queſtion to himſelf? The whole corporate _— 
that have been preſſed down by the ufurpation of a ſel 
body have got a charter at laſt, which clearly confirms their 
antecedent charter, and it has for its object two things, the 
one is, that the common council ſhould no langer chuſe one 
another, but that the common hall ſhould chuſe them; the 
other is, that the by-laws and ordinances for the go-- 
vernment of this place ſhould be no longer made by theſe 
uſurpers, but that ſuch power ſhould be in that body, where 
it was depoſited by the charter of Charles the firſt, which the 
charter of William meant to ratify. 


What ſhall we e to have been done upon the paſſing of 
that charter? irs pk fathers were differently — God 
from us, ſurely we ſhould expect the meeting of a common 
hall with loud anathemas inſt this uſurpation which had 
been beat down: you wonld have ſeen them affembling 
together to make by-laws to beat down that abuſe of authority 
which had been practiſed; you would have ſeen common 
halls to chuſe the common council; ſhall I aſk you what 
ſort of entries you would have ſeen? Why juſt ſuch entries 
as they have made in the year 1791; they would have made 
record to all poſterity of what they contended for, juſt as 
they did upon the controverſy which brings us here. 


My learned friend I underſtand was the great magici- 
an, among others, who poured the ingredients into this 
cauldron, therefore he knows what it is compoſed of, and 
I need not remind him of the numerous proteſts which have 
been made—when therefore find nothing ſimilar to this, but 
all harmony and peace, I ſay, that unleſs you are to make a 3 
RY 0 
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of evidence by inverting man's nature, and of ſuppoſing that 
he is not to do that which all mankind muſt, from the im- 
[or TA nature do—then there is an end of this 
cauſe. =o 


The Serjeant ſays they had got a charter in Charles the 
firſt's time; that it had been abuſed for half a century; that 
at laſt they attempt to cut down the very charter irſelf ; that 
not contented with doing this, which was a groſs breach of 
duty, they ſtruck at the vital part of this corporation, and 
ſought to deſtroy it, ſoul and body, by procuring from an 
arbitrary monarch the charter of 29th Charles th eſecond; if 
all this be ſo, and it had been the object of the body at large to 
take away this power from the common council of chuſing 
one another and of making theſe by-laws, is it to be con- 
ceived that at the hour when this charter was granted, there 
would not be an end putto the abuſes? Yet, where is the by- 
law the body at large attempted to make? They are ſuppoſed 
to ſay, I have procured a charter which enables me to — 
from an uſurpation which you have been long practiſing, but 
I mean to — no uſe of this charter, go on and practice it in 
future — Gentlemen, from the time of William to this hour 
my friend has admitted they have choſen one another, that 
they have made by-laws and governed this corporation 
what, does my friend mean to — he has not admitted, that 
from the time of William down to this hour the common 
hall has never made any one by-law, except that in the year 


1790 ? | | 
| Mr. Serjeant Adair. No, I have not, indeed. 


Mr. Erftine. Then I call upon you now to ſhew it— 
my friend talks that he is to have evidence hereafter—where 
is it? He will have his ſeaſon. I throw out this 8 to 
him in my turn, and call upon him once again to ſhew 
down to the year 1790, any one by-law ever made by 2 
common hall; I call upon him to ſhew that they ever choſe 
one man to be a common council man, except in that ri- 
diculous inſtance which I ſhall produce; and Iwill ſhew 
you what was then felt upon the ſubject; my friend ſays it is 
not evidence; this was ſaid aloud—I wiſh they would make 
their obſervations to one another a little lower, more 
eſpecially when they are ſo ineonſiſtent with their former 
diſcourſes | 220 
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They ſay in one breath the uſage is deciſive, and in 


another that the uſage is not admiſſible evidence; I gr oo 
; 1 


— 2 2 
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afraid of my friend's reply, I will take the corporati- 
on books and will begin from Wilkam's charter down to 
the preſent time, and for example's ſake I will read you one 
or two now. | mms brane 
The ſeal was put to this charter and it was received with 
exultation ; yet, in the day of triumph, the day ſtar of the 


revolution, which my friend ſpoke of with an exultation ' 


which is not evaporated even at the end of an hundred years, 
and therefore certainly muſt have been felt more ar by 
thoſe who enjoyed it, ſee what they did: No doubt as ſoon 
as King William gave them, as they fay, the right of elect- 
ing their common council, they proceeded from that hour to 
elect them. | | 


They fay alſo * this cauſe that they have a right to 
make by-laws by William the third's charter; then what is 
the reaſon why they have, not done it? All the reſt that 
Wilkam's charter gave them ns Be enjoyed—why then 
did they not enjoy this? Why, 

had it not—And I abſolutely appeal to you, as honeſt men, 
and as men of common underſtanding, whether it is poſſible 
to ſuppoſe, that in the hour of triumph and victory, when 
the victim was chained; when they were reſtored to their 
franchiſes and liberties ; when they were, beſides, truſtees 
for others, and when theſe large Revenues were in the hands 
of a ſelect body, they ſhall be left there unmoleſted ? Why 
is it that they fall ſhort of theſe duties, which they ſay would 
be now abandoning. their truſt not to-exerciſe? Are they 
more virtuous than their fathers ? certainly they are not 
wiſer—have they more of 'the ſpirit of liberty ? e ſpirit 
of liberty, like every other ſpirit, does not grow ſtronger, of 
the more fierce by expanſion. | 


I have often heard it ſaid, but I will not believe it, that 
Engliſhmen are more careleſs about their liberties now than 


tormerly—No, they are not; but it is they that are fick that 


need a phyſician, it is not neceſſary that men ſhould be fight- 
ing for their privileges when they are not On | 


It will be found that the people of England were, and are 


of all other people the moſt proud and jealous of their 


liberties, but they know that they muſt ſtand —_ the - 


toundation of law, that their happineſs and ſecurity does not 
conſiſt in untried novelties, and that experience is a ſtron 
baſis to ſtand upon, they therefore look up to the fundament 
conſtitutions of their anceſtors ; they look up to the law, _ 
H Y 


cauſe they knew that they 


* 
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by that ſtandard let the rights of the parties be now F- 
cided. I aſk my friend this queſtion ; do they mean to 
al the progenitors of the preſent inhabitants of Liwerpool ? 
do they mean to violate the aſhes of the dead, by aſſerti 
that theſe men have been for agescareleſs of their own dearef 
intereſts, and the intereſts of their poſterity? Do they mean 
to ſay that it was wicked in them not immediately to have 
aſſumed the powers L= them by this charter wf William 
the third? Or do they mean to ſay, that though, they had 
virtue enough to have Exerciſed them they had not ſeen 
enough to underſtand them? One of two propoſitions he 
muſt adopt; -either that all that wiſdom which has broke in 
upon them of a ſudden was reſerved for this enlightened a 
ſo that no man till the year 1791, Knew a fingle ſyllable 
what was in King William's charter, or elſe, that the people 
of Liverpool for an hundred and fifty years, departed from all 
the nature of man, and from thoſe intereſts which always 
govern us, by not making uſe of theſe authorities which 
were conferred upon them. WE 


By what means was this 2 made? Was it from 

a deep reſearch into the charters and antiquities of the place 

by ſome men of learning, digeſting and conſidering all that 
was in them? No, my friend put it upon the charter alone 
that had been printed and in every man's hands for a century; 
but it was nevertheleſs reſerved for my friend and his aſ- 
ſociates to find out what this charter meant, which nobody 
elſe could diſcover before—Next, when was it diſcovered? 
In thoſe moments when the mind is likely to have the moſt 
perfect recollection, and to confider with coolneſs and 
accuracy ? No, but at the height of a general election, when 
men's 2 are irritated againſt one another, when they 
are no longer friends, and are determined to catch at any 
thing by which they can unſettle that which was ſettled be- 
fore then deſcended upon them this ſpirit of wiſdom ; then 
came down this power of reading this charter, which like 
the myſterious letters upon the wall, nobody could read but 
thoſe prophets who were brought up for the purpoſe; thus 
this charter came for the time to be underſt and now 
they proceed in 1791 to. the doing of that which nobody 


ever thought of doing before. 


In this manner we may have all our acts conſtrued in a 
different way by ſucceeding judges; the prerogative of the 
crown, the rig ts of magiſtracy, the titles of eſtates eſtabliſh- - 
ed by the conſtruction put by men in this century may be 
overturned by men in the next; that is the reaſon why en- 

joyment 
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joyment is wiſely made the foundation of every ſecurity and 
4 right which we poſſeſs in ſociety. _ * 


' 


I will wiſely exemplify it to you by thoſe inſtances' that- 
come moſt home to your boſoms, and afterwards I will carry 
it up higher with a nearer application to this cauſe. When 
my friends who fit round me are with their great abilities 
conſtantly engaged in the controverſies which you are daily 
witneſs to (which abilities I declare, and without affeCtation, 
I am ſorry are not exerted to day, inſtead of being ſupplied, 
by me, who Iam ſure am not fit to ſupply them) you 
hear them daily commenting upon evidence, and whatever 
may be their ſubject, the 33 is uniform; in ſettling 
what is true in any one caſe the whole Inquiry is how it fall 
in with what experience tells us is reaſonable and likely. 
Againſt that great ſtandard poſitive oaths go for little; the 
grand inquiry for ever is, what is probable; what does human 
experience warrant, what do the analogies of the world 
ſpeak upon theſe things? Is it likely that men under the cir- 
cumſtanccs under examination would have ſo ated? _ 


Suppoſe any one of you, Gerflemen, claimed a right of 
way over my land by ſome grant proceeding from my 
anceſtors, penned by ſome country attorney who .did not 
perfectly underſtand” how to make a conveyance expreſhve 
of the right he was communicating; I ſhall ſuppoſe that 
you had enjoyed it for forty or fifty years ; that in the courſe 
of that enjoyment I had put on a lock to obſtruct your 
paſſage ; that you had immediately broke that lock and gone 
on and enjoyed your right of way from age to age, till at laſt- 
I take it into my head to diſpute it, and to ſhew that the 
grant from my anceſtor to your anceſtor could not convey 
that right—I ſhould be laughed to ſcorn in a court of juſtice; 
the court would not hear me, and if that grant would not do 
they would preſume another, becauſe it is inconſiſtent with 
common ſenſe that I ſhould have ſuffered you, for ſuch a 
length of time, to have enjoyed ſuch a right over my. lands 
unleſs it was clear you had it: I muſt have repelled you, 
and when you did it in that rude manner by breaking off m 
lock in order to intrude upon my (Property, I muſt have aſ- 
ſerted my right. If a charter will bear two meanings, that 
is the beſt interpretation that falls in with the enjoyment and 
underſtanding for ages together. 


So, for inſtance, if a bond is not taken up at the time 
when it becomes due, and no intereſt has been paid upon it 


for a great number of years, a court preſumes it has been 
H2 paid— 


* 
. 
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paid I mention theſe common and well underſtood. caſes 
only to ſhew the foundations - and principles upan which the 
law decides, to prevent men's properties from being ſwept 
away. a 


I have no fixed or permanent property that can lead me 
to any peculiar regret, when the law of this country is over- 
whelmed, my poor property is of a ſize that I can remove it 
where I will, but I confeſs I have that ſort of feeling for the 


country where I firſt breathed, and even for this country of 


which I am not a native, I have a ſufficient love for thoſe 
eſtabliſhments which the wiſdom of mankind have eſtabliſh- 
ed for a ſeries of ages, that I cannot bear the thought that 
there ſhould be no rule by which men ſhould be governed, 
and that enjoyment is not to determine what are men's 
rights feel a perturbation of mind when I conſider that it 
depends perhaps, upon my miſerable abilities, as far at leaſt as 
one cauſe may ultimately draw on others, whether there-ſhal}, 
remain a corporationin the kingdom for the records of 
antiquity; if charters are to be overturned which have re- 


mained for ages, what ſecurity is there for any man's eſtate? 


for one municipal conſtitution, or even for the conſtitution 
of the government itſelf? For that great ſecurity, which binds 
us together, ſtands on the ſame foundation with theſe leſſer 
corporations, which are but ſattellites that purſue the great 
ſyſtem of the government out of which they are derived. + 
This principle may be further illuſtrated by the caſe of 
Kingſton upon Hull : the corporation of Kingſten upon Hull 
brought an action for port duties, which they claimed b 
reſcription, the defendant anſwered you cannot have thel: 
y preſcription for your grant is in the time of Richard the 
ſecond, within the time of memory, the corporation pro- 
duced their grant, and it was in the fifth of Richard. the 
ſecond; nay more, it conveyed no ,port duties; but Mr. 
Juſtice Gould left to the jury, what 1%o not want my Lord 
to leave to you, becauſe you have a charter ſufficient to ſtand 
upon, he left it to the jury to preſume that the crown. had 
granted the ok duties by ſome ſubſequent charter which 


| had been lo 


A new trial was moved for, when Lord Mansfield whoſe 
opinion I wiſh could guide this caſe, and whoſe opinion, 
when Attorney General, ſupports it, ſupported the judgment 
with that judicial diſplay which rived the mind of 
that great man; Indeed whenever it was neceſſary to ſimplify 
the rules'of law and of evidence, and to bring them home 
to the human underſtanding, by ſhewing how they applied 
to the peace and happineſs of mankind, his faculties were 

more 
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more the faculties of an angel than of a man; things em- 
barraſſed in other men's hands came out pure and clear from 


his, and ſeemed to have explained themſelves. Lord Mans- 
field and the court, filled as a court ſeldom is in this country, 
filled by Lord Mansfield, Mr. Juſtice Vilmot, Mr. Juſtice 


Yeates, and Mr, Juſtice Afon, the ſoundeſt lawyers that ever 
ſat in one place, with one voice declared that there ſhould 
be no new trial, for, that the u/age was enough to preſume any 


| ting and they cited theſe caſes which bear ſo ſtrong an 


ogy to the preſent, that I will mention them: 


The court ſtated a caſe, which was, decided by lord 
chancellor Elſemere and all the judges, where the king had 
— a manor to the earl of Hereford, and the earl of 


ereford presented ſeveral times to the church; the crown 
diſputed the advowſon, notwithſtanding that, upon three or 


four adverſe preſentations, it had acquiefced ; the court de- 
termined, that though the grant did not convey the advow- 


ſon, yet, that they muſt preſume another grant; which I do 


not want you to preſume: you will ſee the 8 1 


make of theſe caſes by and by; ſo in the caſe of Lord Pur- 
beck, whoſe patent, if ever it exiſted, was loſt, and who 
could not eyen ſhew that it was loſt, but he ſat in parliament 
till his death, and levied a fine of his honours to Charles the 
ſecond, and it was therefore held by the houſe that he had,a 
right of foundation for the enjoyment, for they would not 
preſume that a man held and enjoyed by uſurpation. 


My friend will not, in the courſe of his reply to you, 


miſtake what I ſay; and if he chooſes to miſtake me, or 
rather if he chooſes to miſinterpret me, I wiſh to ſtand clear 
in his lordſhip's judgment and in yours, and I ſee I am ad- 
dreſſing myſelf to gentlemen who, if I am once underſtood 


5 


by them, it will not be very eaſy to ſet me wrong in their 


minds; I deſire to hgve it remembered therefore, that I am 
ſtating caſes in ordey to ſhew of what value human enjoy- 
ment is, and the mighty influence that a long uſage has in 
any cauſe where a right is to be decided; but, to prevent 
any miſunderſtanding, let the learned ſerjeant know, that 
all this is a rule of evidence, a rule as to the conſtruction, 
and though I might, from the caſe of the corporation of 


Chefter, contend that a corporation might take it in part and 


not in the whole, I put my cauſe upon no ſuch rules; I 
mention theſe circumſtances to ſhew the nature of the evi- 
dence, and what in a caſe of great neceſſity I might claim. 


But I come now to the charter of king William, and I 
fay that this charter, when coupled with the uſage and the 
manner 
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manner that they have conducted themſelves under it, ſub- 
ject to the | rang wa J have been laying down before you, 
does manifeſtly _—_ the right which I am brought here 
to defend. Now ueſtion is, whether this charter can 
bear too different conſtructions? or whether, when it is 
ſifted with all the diſpoſition to find in it ſufficient to carry 
the right I am contending for, it ſnould be found by my 
lord that it does not carry upon the face of it enough to 
make it the ſubje& of being aided by proof. When a man 
has a little life, and you put a little more into him, you m 
revive him, but when he has no principle of life in him, it 
is vain to attempt that proceſs, if therefore it were true, and 
my learned friend can make it out in —.— of law (I on 
the contrary appesrs as clear as day light to me) if he can 
make it out that king Villiam's charter has not advanced far 
enough to make it matter of conſtruction aided with evi- 
dence, then he prevails in his cauſe, provided the court 
ſhall think that Charles the firſt's charter gave it, and that 
there was no preſcription before by which they could take 
the one without taking the other. | 

Now the firſt thing I would remark to you is this, that 
at the time William the third's charter was granted, we muſt 
look to the condition of the corporation; at that time there 
was 2 common council in the borough, conſiſting of forty,z 
who had choſen one another, and —— had made by-laws 
upon the admiſſion of my learned friend, who has given up 
his cauſe for a great length of time before the charter of 
William; king William might have ſaid you know how the 
common council ſhould be elected, and he might have ſaid, 
what ſhquld be their powers, and if there had been any 
doubt about how they were elected, if there had been any 
doubt of what were their powers, unqueſtionably he would' 
have ſaid ſo. 


VE. 

What! If I am ſetting up a body, I fay there ſnall be for- 
ty one council men, and they ſhall be elected as they were 
accuſtomed to be elected; unleſs that cuſtom had been clear, 
unleſs it had been uniform, unleſs it had been notorious, 
unleſs it had been uncontroverted, how is it poſfible for a 
prince to have it ſtated in his charter that it was to make an 
end of all doubts and differences? For elſe, when he was 
making a charter, and making a new body to put an end to 
all doubts and differences, he would have been the parent of 
doubts and differences to all poſterity ; If, inſtead of ſtating ' 
how the power was to be exerciſed, and how a body, periſh- 
able in its nature, might be continued as a corporate — 
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had referred to a general uſage which uns unfixed and un- 
ſettled. | 


J obſerve one of you with a pencil in your hand, be ſo 
as take down this date: the charter of king V illiam 
was granted in 1695, and it was to put an end to all doubts 
and differences, and after confirming the different preſcrip- 
tive uſages, and all liberties of this bgdy, it ſays, with re- 
— to the common council, that they were to be elected as 
ey were uſed and accuſtomed to be before the 29th of 
Charles the ſecond. The 29th of Charles ſecond was in 1678, 
now take that date down; that you ſee was but 17 years — 
fore; therefore, though we are at a loſs now, to know 
how the common council might have elected one another, 
and muſt have recourſe to thoſe records to ſee what this 
common council had done, they then had no occaſion to 
have recourſe to _ records, when this charter was grant- 
ed it was matter of living and recent memory. 


« The common council fhall be elected, and ſworn, and 
appointed by ſuch — in ſuch manner, time, and form, 
« as in that particular was uſed and accuſtomed before the 
making of a certain charter, or letters patent, bearing date 
« The 18th of July, in the 2gth year of the reign of king Charles 
« the fecond ;” that is to'fay, youſhall have a mayor, bailiffs, 
and common council, who ſhall be elected the ſame as they 
were before the charter of Charles the ſecond, 17 years be- 
fore. Where was the power of the confederates and the ca- 
ballers, who, by keeping ſecret the corporation books, might 
hide that uſage referred to? there was not a woman that fold 
apples in the ſtreet but muſt be acquainted with it, not a man 
35 years of age that did not know it from experience. 


. Suppoſe there was a grievous law in Lancafter, and you 
were to apply for the repeal of it, and the grievance was of 
ſeventeen years ſtanding ; why, fays the king, by his char- 
ter, you ſhall have it as it was ſeventeen years before : 
Would it require a lawyer to tell you how it was? would not 
your memory have recorded it ? would not every man, every 
woman, I might almoſt ſay every child, know what that 
uſage was, that was referred to by that charter? the adminiſ- 
tration of the laws never was in higher glory than at that 
time; Weſtminſter hall was filled with the greateſt judges, 
and all theſe charters were ſo ſifted, that corporation law 
was the daily bread of Weſtminſter hall, and they knew well 
how to ſet aſide any uſurpation which had been upon their- 


charter. 
Then, 
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Then, when king William ſays it ſhall be as it was ſeven». 
teen years before, why did they not immediately carry that 
into execution? why did they not begin to chooſe ane anos 
ther, and to make bye-laws? why did not they make the at- 
tempt, and when they did make it, why did not they carry 
into effect? They are bold enough to do it now, fancying 
(in which they are greatly miſtaken) that there happens to 
be a diſpoſition at this moment, I don't mean in England, 
but that there are diſpoſitions in the world in general to be 
diſſatisfied with what is exiſting, not to be contented with 


the diſpoſition of our anceſtors : that there is to be a new "i 


heaven and a new earth. There are people abroad diſſemi- 
nating theſe ideas here, and now they come into court to be 
realized ; but let them know the adminiſtration of juſtice in 
this country is not to be affected by theſe vagaries, but has: 
ſtruck ſuch deep roots that, when every thing elſe that we 
know of in the word has periſhed, it will ut out new leaves 


and fruits, and bear them to eternity, if the world could ſo 


long endure. This is what I think of the Engliſh conſtituti- 
on, ſupported, as it is by the virtue and by the wiſdom of Eng- 
land. | 


wi 


*4/ | 
* 


No, when men are aſſembled. as you are, fitting upon 


your oaths, I know, as well as if I had your verdict record- 


ed, that, if I can ſatisfy you the law has given it, I ſhall 
have the effect of it, and though I ſhall not go to Liverpool, © 


yet I ſhall hear with pleaſure that that place has the ſame 
root and foundation for its proſperity as it ever had ; that, 
inſtead of a miſchievous theory, we are to continue to have 
a wholeſome experience, and experience bottomed in the 
law, and ſupported by a verdict of jurors, and of a judge 
ſworn to adminiſter juſtice. v4 


learned friend does not pretend to ſay that they were 


M | 
good fliends at the time of the revolution; for he tells yu 


they were caballing and confederating, that a junto procured 
the charter of Charles the ſecond, which was wreſted from 
them, yet then, when they met in battle, and when the vie- 
tory was with them, when they were able to foil their ad- 
verſaries, and by the revolution had got a new charter, yow 
are deſired to believe that they voluntarily allowed the ſame 


abuſes to continue, when they had got the power in their 


own hands to deſtroy them. 


The charter of king William ſays that they ſhall be i# 
this manner Choſen. Five of the people refuſed to ſtand— 
your lordſhip will have the goodneſs to attend to this—Five 


of the perſons named in king Milliams charter as common 
N council, 
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council, refuſed to take that office upon them. Now, when they 
made this late by-law, and choſe Mr. Walker under it, they 
contended, that immediatel = any perſon's refuſing to 
ſtand, hey had a right to elect Now, five of theſe refuſed to 
ſtand ; and you will find, at a council held the 4th day of 
October, 1695, (the charter of King William was upon the 4th 
day of July preceding) you will find that thoſe perſons who 
were beaten down by King William's charter, met about two 
months after the charter was granted, and elected three com- 
mon council men in the room of three recuſants, who were 
accordingly ſworn in. Two days afterwards they elected two 
more—Did the common hall know that they had made 
them? Iwill ſhew you that they knew it. | 


Gentlemen, you will attend to another clauſe in this 

charter ; 'by the charter of Charles the firſt any man might be 
mayor who was a burgeſs, but by Villiam's charter he muſt 
be a common council man to. be a mayor; and my friend 
ſtated to you that by Milliam the third's charter no man can 
be a mayor of Liverpool unleſs he be a common council man; 
Yet, when the council made a perſon of the name of Calvert. 
Acommon council man, which, according to my friend, they 
had no right to do, and ha was therefore no common council man, 
yet a few days afterwards the common hall elected this very 
Calvert mayor. How could he be mayor but by the recogniti- 
on that he was a good common council man created by the 
authority of the common council. He could not be a com- 
mon council man, if the right is as they contend to day— 
This was immediately after the charter of King William. Then 
Calvert refuſed to ſtand as mayor, and the whole common 
hall forced this man to be the mayor of Liverpool, who ac- 
cording to the new fangled doctrine of to-day, had not in 
him the capacity to be the mayor, not havin elected a 
common council man, having been elected by the common 
council men. They dune they did not elect him themſelves, 
but while the wax was hot upon the parchment they put the 
conſtruction upon the charter which has been put upon it 
by me, but which has been abandoned by my friend to-day. 

And in this manner do they go on (they ſhall be read if 
neceſſary) to the year 1790, chuſing one another à per- 
manent body, and making all the by-laws for the manage - 
ment of the place. 


Now, be ſo good, before I read this charter, to attend to 
an entry as far back as Elizabeth's time, which will give you 
a little inſight into the nature of this common council, and 
will ſhew you moſt clearly that they were always a body 
which had its exiſtence in — charter, which charter is 

| more 
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more ancient than the time of memory, and which ſtand 
therefore upon preſcriptive uſage. What is my evidence for 

that? Their own authority, the authority of the common 
hall at large, the authority of the coole corporation of Liver. 
pool in the time of Queen Elizabeth. It is in the mayoralty 
of Edward Halſall, and I think in the year 1581, above 
two hundred years ago, ' | 
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“At an aſſembly holden in the common hall of the town 

on the 14th day of 7 , In the 22d. year of the reign 

of Dween Elizabeth, before Mr. Mayor and all hisBretheren, 

„ the Aldermen of the town;” (for there were twelve 

1 \_ aldermen then) “ and a great number of the common 

15 e burgeſſes of the ſame, then and there aſſembled, upon 

1 good conſideration had for the reformation of divers 
12 diſorders have condeſcended and agreed as follows,” 


0 Now your Lordſhip will obſerve what they condeſcend 
wy and agree on, For as much as upon due conſideration of the 
Fl ancient cuſtoms of this town”—ancient then, two hundred 
68 ago, It ſeemeth there ought to be, amongſt other things, a 
f „ common council within the fame, of the mayor, alder- 
men, and twenty-four others of the moſt diſcreet and ' 

« ſubſtantial free burgeſſes, inhabitants thereof, by whoſe 
* diſcretion, or the greater number of them in their com- 
mon aſſemblies, without the reſt of the commonalty like as 
in other corporations is'moſt commonly uſed all cauſes 
touching the common wealth and good government of 
this towa, ought from time to time, to be ordered and 
% diſpoſed, which ſaid good uſage by uſurpation of late.” 


Lad 


Who ſtates this uſurpation? Not the common council, 
but the awhole corporation. Which ſaid good uſage, by 
*« uſurpation of late diſordered aſſemblies of whole commons, 
+ wherein through the variety of opinions of fuch a multi- 
* tude ſeldom, any good ſucceis has enſued.” There you 
ſee the good ſenſe of our anceſtors ſpeaking by the mouth of 
the whole corporation, at a time when there were not five 
hundred inhabitants within the borough—They ſaw the 
neceſſity of this delegation! we are now at a time when 
there are forty thouſand inhabitants within the borough. 


They then ſtate that it is now in conſequence of thoſe 
uſurpations ſo defaced, ** That in effect there remaineth no 
memory thereof at all, ſaving that twenty-four burgeſſes 
once every year, being impannelled and ſworn at the 
„ next Port Moot Court, holden after the election of the 
+ mayor, to inquire of offences paſſed have further for ſome 

. © remembrance 
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v remembrance of the ſaid former cuſtoms taken upon 
« them to preſcribe rules and orders for the government of 
the ſaid town, which, by reaſon that the mayor and alder- 
« men havenot been parties thereunto, have been ſeldom kept 
« or obſerved ; wherefore the mayor for this preſent much 
« miſliking, hath deſired a reformation, and it is now there- 
fore at the requeſt of the ſaid mayor, and in hopes of the 
« advancement of the ſaid town, concluded and fully agreed 
« by the whole aſſent and conſent, as well of the mayor and 
« aldermen, as of all the commons at this preſent aſſembled, 
« that the ſaid late uſurped aſſemblies of the commons ſhall 
« be aboliſhed, and that from henceforth the ſaid ancient 
* cuſtom of commmon council, ſhall be reſtored and inviolably 
« uſed and obſerved.” 


Here I chooſe to pauſe a little—Now you will obſerve 
my learned friend will ſay this is a by-law; this is a delegati- 
mM; a delegation is, where a party or a body, having power 
in itſelf, delegates it to others; where it confers that which 
is in itſelf for convenience ſake; but here the body confeſs 
that they have xo power ; they confeſs that the common council 
did not originate from them; they confeſs that from all time 
it exiſted in the borough till the late z/urped aſſemblies of the 
commons had borne it down; and hat therefore is a recogniti- 
on of the ancient common council of the place. They who beſt 
know what the records and what the ancient traditions of 
the place were, declared that in hat manner the government 
of the town had gone on. Now no matter whether this 1s 
preſcription or not, as I mean to put my argument. They 
then ſtate that it is further agreed, That if any of the ſaid 
council ſhall happen to avoid by death or otherwiſe, that 
then the reſt of the ſaid council, which ſhall remain or 
the greater number of them, ſhall in the next common 
«* aſſembly, after ſuch avoidance had, ele&t and chooſe 
another to ſupply that default, and ſo as often as any ſuch 
want ſhall happen to be, others from time to time to be 
+ choſen then in place, ſo that the common council be not 
« decayed in number in any wiſe. All and every ſuch per- 
4 Tons fo to be choſen, to be ſworn upon the oath hereafter 
following, and now miniſtered to every of the ſaid com- 
mon council elected at this preſent.” 


Then comes the * Oath of the Common Council, which is 
12 the 


* Oath of a Common Councilman. | 
You ſhall do your reaſonable endeavour from time to time, for the 
furtherance and advancement of the common profit of this town, and to your 
power ſhall maintain the liberties and franchiſes thereof; without doing any 
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the very oath that is obſerved at this day, even /ub/eqnent to 
the charter of Villiam; it therefore expreſſh ay that they 
were to make by-laws according to their diſcretion and 
pleaſure for the good government of the town. 


Gentlemen, it was not enough that they had done this, 
they continued to do it, and I will read the entries to you un- 
til you will ſay that you are ſatisfied, and defire me to read 
no longer ; that, in purſuance of this ancient recognition in 
Elizabeth's time, they went on till Charles the firſt's time—I 
will read an entry in which the mayor and all the corporation 
the moment the charter of Charles was granted which gave 

0 the right to the aue corporation (as my friend ſtated) to make 
T3 by-laws, the names of all the perſons who were common 
. council before the charter of Charles the firſt, were copied 
into a book, and they went on making by-laws as before 
0 without any by-law to authorize them. 


15 Now whether this was by delegation or original preſcription 
* it matters not; for the conſtruction that I mean to put u 
| Y William's charter is this. Whatever was the root and founda- 
bl | on of all that took place in this borough up to the 29th of 
Charles the ſecond, it was found to be a convenient practice; 
What,“ therefore, “ had been the practice before,” ſays 
King William by his charter, “ ſhall be the law in future,” 
that is the 3 which I put upon it, and that I will 
make as manife/t to ' 21m (if my ſtrength ſhould enable me to 
hold out to do my duty) as maniſeſt as it is poſſible for human 
language to convey any idea out of the mind of one man in- 
| to 


* aQor thing wittingly or willingly, whereby the ſame may be impaired or 
infringed, and ſhall further, —— time to time be ready to attend upon the 
mayor of this town, or hisdeputy, upon the lawful monition or ſummons at 
all and every aſſembly or aſſemblies of the ſaid mayor, or his deputy, to be * 
pointed within the ſaid town, touching the affairs of the ſame, unleſs you 
otherwiſe licenſed by the ſaid mayor or his deputy, or have any other lawful 
impediment : and at the ſame aſſembly or aſſemblies you ſhall pronounce, and 
declare your opinion and advice plainly and ſincerely, without either favour or 
aſſection, hatred or malice to be uſed in anywiſe, in ſuch cauſes and matters, as 
ſhall then be propounded and moved unto you as one of the common conneil of 
this town, and your own counſel and your fellows touching ſuch matters, as 
ſhall be moved in the ſaid aſſembly, you ſhall not reveal or diſcloſe without juſt 
cauſe or reaſcnable occaſion, and ſhall likewiſe do your reaſonable and lawful 
endeavour that all and every matter and thing concluded and agreed upon in the 
ſaid aſſembly, or aſſemblies, by the mayor of this town, or his deputy, the 
aldermen, and common conncil of the ſame, or the greater number of them, 
ſhall and may be put into due execution, and truly performed and obſerved 
according the contents thereof : and all and every other matter and thing _ 
taining to be done by you as one of the common council of this town, you 

3 accomplith to the beſt of your power and knowledge. So help you 
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to that of another, that hat is the meaning of King William's 
charter—that he meant to ſay © Every thing ſhall be reſtored 
« that has been in the corporation before this ſurreptitious 
« charter of Charles the ſecond, which I mean to put an end 
« to—therefore I do not tell you how to make your mayor 
« Why! Becauſe you know it—I dont tell you how to 
« make your bailiffs, or how to make your common council, 
« or what are their reſpective functions, I ſend you back 
« to your memory of what you did but ſeventeen years ago; 
« before the twenty-ninth of Charles the ſecond.” 


« I refer you to your records; to the notorious uſage of 
« your fathers; to the wholeſome practice that then exiſted; 
« and, to prevent thoſe differences that have diſturbed the 
« tranquillity of your corporation, I have beat down the 
« charter of Charks the ſecond ; you are reſtored to the con- 
« dition that you were in previous to that furreptitious 
charter.“ So ſays the charter; and our office to-day is, 
therefore, to look what that condition was—1 ſtand in his 
Lordſhip's judgment that at is the meaning and the fair im- 
port of the charter; the meaning that all judges, and all 
intelligent men, muſt put upon it for a century together. 


And now let us ſee whether mine ſhall not be conſidered 
to be a more ſound conſtruction, when I have the conſtructi- 
on of a hundred years along with me, than theirs which was 
never thought of till at a time when men are not capable of 
thinking about any thing; when the mind is heated and 
inflamed with a conteſted election. 


The firſt part of king William's charter which will require 
your conſideration ist his—that he hegins—and I wont waſte 
your time, as I ovſerve one of you has the book, in ſtati 
the language in which he does it, but he does undoubtedly 
confirm and for himſelf, his heirs, and ſucceſſors as much 
as in him lay accept, approve and ratify all and fingular the 
ſaid franchiſes, liberties, quittances and immunities, that had 
been enjoyed beyond all time; and Charles the firſt, in this 
charter ſtates this corporation of Liverpool to be a corporati- 
on exiſting from beyond all time—Then he goes on, and I 
think you will ſee that it is juſt as plain as any one charter 
that can be drawn, and that it requires no explanation from 
v/age at all. 


* Whereas it is given us to underſtand that a few of the 
burgeſſes of the town aforeſaid, by a combination among 
* themſelves, without the aſſent of the greater part of the 
burgeſſes of the ſaid town, and without a ſurrender of the 

I 3 before 


4 or otherwiſe given againſt the ſame, have procured a new 
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before recited charter, or any judgment of quo warranto 


Charter under the ſeal of the county palatine of Lancafter, to 
© be 2 to the town aforeſaid, bearing date the 8th of 
* July, in the 29th year of the'reigh of the late Lord King 
* Charles the ſecond, in which ſundry material changes were 
« deſigned to be made in the government of the ſaid town, 
© which ſaid alterations have cauſed many difficulties and 
„ doubts concerning the liberties, franchiſes and cuſtoms of 
© the town.“ 


My learned friend's ſtatement, therefore, is better for 
me than my own—there had been a fluctuation with reſpect 
to this common council ; they had been of different num- 
bers at different times; the common hall had come in to 
aid them upon particular occaſions; ſo you obſerve that 
there was this fluctuation; that there was a doubt and 
difference concerning the cuſtoms of the town; and King 
William was determined to cure thoſe differences: How does 
he do it? Does he do it by ſaying there ſhall be no common 
council made without confirmation by the body at large 
Does he prohibit this common council to do in future what 
they had been doing before? One would have expected that 
the charter, by therr account of it, was to be the deſtruction 
of the common council—The grave which was to ſwallow 
it up for ever—but behold it is the kind bed in which it is to 
regenerate; it is this lind charter of Milliam which gives it 
permanency and immortality and the nature of a corporati- 
on—I give my friend leave to ſay that it was no body before 
that, and that they might have deſtroyed it, becauſe theyhad 
created it; if that be ſo, woe be to his argument! for it 
ſhews that the doubts and differences which had ariſen in 
the town, and, which this charter intended to put an end to 
for ever, aroſe from that ſource, and the end of the charter 
was that there ſhould be a wholeſome government in it; and 
that, after an experience of two or three hundred years, had” 
ſhewn the advantage of that government, he makes it per- 
manent and ſtable for the. future the charter therefore goes 
on thus, Now know ye that we graciouſly affecting the 
« peace and tranquillity and good government of the ſaid 

„ town, and the burgeſſes and inhabitants thereof, and de- 
« ſigning to take away all thoſe differences and doubts in 
« this particular, appoint, grant, and declare that hencefor- 
os —_ for ever there may and ſhall be the officers and 
© miniſters following, viz. forty and one honeſt and diſcreet 
« men of the burgeſſes of the town aforeſaid, who ſhall be 
and ſhall be called the common council of the ſaid town.“ 
What was the diſeaſe according to my friend that they were 


cured of by the charter* Why that there had been a com- 
mon 
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mon council of forty, exiſting by »/urpation—Says King Wil. 
liam, © I will give you a plaſter to cure it—I will faſten 
« forty-one upon you for ever!“ — That is the cure which, 
according to them, King William gave them; the complaint 
is a common council, and the Kizg makes one for the firſt 


time for ever. 


It is exactly as if I was to go to a phyſician and ſay 1 
have had a blow on my head that has occaſioned a contuſi- 
on, which I fear will end in my death—have you ſo? Says 
the doctor, you have come opportunely, and takes up a 
ker and knocks me down—this is King William's recipe 
or your tranquillity, I will buckle them to your back, you 
ſhall have forty-one for ever !—Is that conſonant to. human 
experience? Does it go along with the order—the anal 

of the world, that a new government, with all its laure 
about its head, is to revive that which is ſtealing to its grave? 
Is it to give a local habitation and a name to an airy nothing, 
the common council? For, having its exiſtence by a by-law, it 
might have been beat down by a by-law—yet the triumphant 
party are ſtated as coming to the crown in the infancy of its 
government, defiring to eſtabliſh their grievance for ever—I 
have therefore a right to ſay it was not your grievance; 
and, greatly as I reſpec the veracity of Mr. Serjeant Adair, 
I will not take it from 4is mouth without proof—I will 
not believe that goſipring ſtory which he has told a ju 
without any evidence to ſupport it—I ſtand upon the recor 
of the corporation—the evidence which belongs to human 
affairs, and the conſiſtency which belongs to human actions; 
that is the evidence by which I maintain my ground—T 
am only ſorry that every one of you has not one of the 
books circulated every where by our opponents—lIt was ſaid 
by — I am glad that mine enemy hath written a 
66 ” | | 


Gentlemen, my enemy did write a book, the very one 
now before you; and no wonder that my learned friend 
abandoned the firſt cauſe—For his point was in terms given 
up in the preface of this notable performance, where it ſays, 
in ſo many words, „the power of filling up eventual 
** vacancies in the common council was confirmed by King 
* William's charter, that being the uſage prior to Charles the 
* ſecond's charter.” —However, by the ſame accident that a 
man gets one extraordinary light he may get another, their 
underſtanding very ſoon gets a peg higher—For upon another 
meeting of twenty or thirty thouſand people they found out 
that they had a right of election which they had before ever 


in part given up. 
With 
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With regard to the petition of the mayor; bailiffs, and 
common council for an amendment of the charter by a new 
one, giving the power contended for, which is ſo much 
relied on as an admiſſion on their part, that King William't 
charter did not give them the power in queſtion; neither the 
language nor the occaſion of it affords any ſuch inference. 
You will obſerve what they ſay; they ſay the King had 
omitted to give them a power in expreſs words, and no doubt 
he had, or elſe why are we here—that is the ,very thing that 
aſſembles us together—they foreſaw that, notwithſtanding the 
obvious intention, the. wording of the charter would create 
diſputes; and you now ſee what theſe excellent prophets 
expreſſly; ſtate therefore take notice of the imperfect phraſe, 
but it was the manifeſt if not the ſole intent of this charter 
to give forty-one the power of tranſacting the buſineſs of 
Liverpool; and not upon every trifling occaſion. to aſſemble 
the body at large—lIt is next made matter of great triumph, 
that Lord Mansfield in his report ſays nothing about this 


part of the petition. | 


Mr. Serjeant Adair. But he does, if it had been in 
evidence. 


Mr. Erftine. My Lord, no doubt, refuſed it Lord 
Mansfield, as a wife man and a great magiſtrate, when he 
thought (as he could not but think) that King William's 
charter conveyed the right wwi/ely, adviſed againſt an 1 
neceſſary charter—And I call upon my friends to ſay, if th 
can conſiſtently with truth, that they believe Lor Mansfell 
to have been of opinion that the charter of William did nt 
corvey that right * His opinion was notoriouſly the contrary— 
For I will bring it before you as evidence under 4is own 
hand, that King William's charter did give this right—His 
Lordſhip's advice to the Crown was (probably) on the ſame 
wha, with one which he once gave me, who, in diſpoſing 
of the little money I had got by ſuch labours as theſe, had lent 
a ſum of money to a mortgager who, having a ſtroke of the 

alſy could not (though in his perfect mind) write his name, 

ut was obliged to make his mark; but he recovered after- 
wards, and I aſked this noble and venerable Earl (who was 
my neighbour) whether or no I ſhould have this deed re- 
executed: he aſked if the intereſt had been regularly paid 
and the deed properly atteſted ; and then faid ** do not be 
« ſo young, as to have your deed re- executed, your title 1s 
« good, do not ſtir it by an endeavour to make it better.” 


So he might addreſs Liverpool, . You may not find the 


« crown in a humour to grant you to-day what King Willian 
| was 


« was in a humour to grant you at that day—If con- 
« ſtitution is good — don't 2 make — 
« ter; the deeds are ſufficiently good.“ This petition 
therefore ap to me to be the ſtrongeſt evidence in the 
cauſe—Look at the date of it—It is in the year 1761 How 
they came to endure it up to 1751, we ſhall by and by 
inquire; but in 1751 this petition is made, by which it is 
ſaid they ſhewed they had themſelves no right; ſince th 

ſtated that King William had not granted it to them—that is 
not true by the bye; for they ſtated that he had granted it, 
but not in expre/5 words, which | admit—If, then, the charter 
bore the conſtruction on that day which it is attempted: to 
make it bear ys > why did not the body at large enter in- 
to their rights ? hen the ee made this new charter 
omitting the powers petitioned for Why did they not fo 

years a. — exerciſe of the rights? 4 — 


But let us go a little further back to the moſt remarkable 
thing, I think, that belongs to this cauſe I ſtated that they 
went on making their by-laws immediately after the charter 
of King William-—How came this to be ſubmitted to? On 
what principle was it not reſiſted? My friend's clients are 
the ſons of men who lived in theſe times, who muſt have 


feelings—how happened it, then, that there were, no meet- 
ings of the common hall to inquire how all theſe n 
came to be made? If all this was a ſcene of abuſe and 
uſurpation how came the town to flouriſh, the docks to be 
conſtrued under their government? How came churches 
to be built and palaces erectedꝰ How came all that fabric 
of proſperity to be reared up? What upon earth is an 
acknowledged government if this be not! You ſhall carry 
the books out of court with you, and if you can find any one 
inſtance of refiſtance, or ever proteſt, then, I will ſurrender 
up the cauſe. 8 5 


Wii 


8 8 


* 


In the year 1736, a perſon of t rank got | 
them, and — to them to cbs by. ley —— 
they attempted it: when the common council met to opoſs 
them. This degraded, this beat down, this humiliated body, this 
body with two charters ſtaring them in the face. Was 
there a rebellion in the country! Was martial law pro- 
claimed! Was Weſtminſter: Hall ſhut up! Were there no 
'ourts or judges in the land to ſet all this to rights! Gentle- 
men the common council made the following order, you 
"lll have the goodneſs to take down the date. | 


At a ſpecial council held the 23d day of Sener, 17 36, 
K : 


hereas 
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been ſuppoſed to have had the ſame paſſions, and the ſame _. 
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44 whereas ſince the yon of the laſt common council, that 
s to fay, about the mon 


« 


* 2 and the bailiffs, did take upon them in an arbi 
an 


and a ſmall number of the burgeſſes of this corporation, 
„ which meeting they thought fit to call a common hall, 
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goſſeſſion of the book. 
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| of Fuly 1735, in the mayoralty of 
„the Right Honourable James Earl of Derby, 8 
illegal manner, to ſummon or hold a meeting or al. 
« ſembly at which were nt the ſaid mayor and bailiffs, 


„ and then and there pretended to make certain orders or 
% by-laws relating to the government of this corporation, 
„ contrary to the charter and immemorial uſage ; which 
arbitrary proceedings this court taking into their confiders- 
tion, it is hereby declared that the ſaid meeting is illegal.” 
The order was read at length and is to be found in the entries 


Further than that, two of the common council men 
whom theſe gentlemen now contend they have a right to 
ele, and to give them all the functions belonging to com- 
mon council men becauſe they we re at this meeting of the 
common hall, held in violation of the right of common 
council men, were turned out of their office, and ſubmitted to 
the order.—I will read the entry. 7 £ ; 


(Mr. Erftine read this order.) 


Gentlemen, I am addreſſing myſelf to you as men with 
human paſſions; as men who muſt know what the nature of 
man is; who are acquainted by tradition, by hiſtory, and by 
experience, but oft of all by your own feelings, with what 
the human character is—Reconcile this uniform ſubmiſſion 
with the reaſon and conduct of man; and, if you can doit, 
my labours are at an end! I will abandon the cauſe—But,il 
you cannot, the evidence is concluſive as to the meaningd 
the charter—Though they had got a great Peer to be at their 
head upon this occaſion, under whoſe auſpices they ma 
bv-laws, yet they ſubmitted to have their entry expunged;* 
and abandoned the two common council men, who hat 
been removed for no otlier crime, than being found in ſuc 
a conſpiracy againſt the rights of the corporation as tif 
meeting of burgeſſes at large! Why did they not th 
aſſemble a common hall and re-elet them! And, if tt 
common council turned them out again, why had they 10 
a mandamus to reſtore them! How came they not at thi 
time to demand a common hall and inſiſt on their right | 
make by-laws! Would not the law have ſupported os ” 


No entry had ever been made by the Noble Earl, be not being able 9 
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Now, if my friends can turn to any Page in the books 
fhewing the exerciſe of that right, or the further contention 
for it ſhall be as dumb as the grave—T ſhall not utter ano- 
ther ſyllable They have been taking provocatives for forty- 
one years, in order to invigorate themſelves to get cofirage 
to make the appearance they have done to day; and the firſt 
appearance proves that the 2 did not operate very 

werfully! What, then, is the clue to their conduct? 
Þlaioly this! They read the charter then, and have read it 
all along as I read it, namely, that Xing William affecting 
the „ and good government of the town, made the 
burgeſſes for theſe very purpoſes: you will ſee that he ſays 
the twenty-five are to be quorum of them Now, in what 
manner does he do that? Firſt of all, the council have 
power to remove one another, which is not diſputed— 
King William does not give them that power; he ſtates it in 
a parentheſis referring to that which is quite notorious; he 
makes them common council men for life, unleſs ſome one 
or other of them happen to be removed for ſome cauſe by 
the reſt of the common council. If he had not known of 
this power belenging to the common council from practice, 
what did the king mean by ſaying ! I make them for life, 
« and they ſhall continue for life, unleſs they ſhould happen 
to be removed?” He would have ſaid the common coun- 
„ cil have power to remove their members; I make them 
members for life, unleſs they ſhould happen to be remov- 
* ed by them.” | | 


But I beg you will be ſo good as to remark, that in no 
part of this charter does King #illiam grant a power to the 
common council to remove one-another, but by the ſame 
language of reference which characterizes this charter ; look- 
ing back to what was before; ſaying, 4 I make all theſe 
men for life, unleſs they happen to be removed ſooner ;” - 
thereby recognizing, that the common council were in the 
courſe 'of removing their members before the charter of 
Charles the ſecond. | 

8 | 

A common council has beſides no definite duty ex vi ter- 
mini marked out to it by law. If, therefore, the king cre- 
ates a corporation, and ſays there ſhall be a common council, 
and does not ſay for what purpoſes: they can do nothing. 
The grant would be void; they would have no power” of any 
deſcription. | | 8 i 8 


My lord has truly ſaid, they have ome 2 given them. 
What? To elect ſub- bailiff they may alſo chooſe a ſword 
bearer to go with this Famous ſword before them and the 

| | town 


1 
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town clerk to a turtle feaſt After they have created this 
recorder, what is he to record? What are the ſub- bailiffs to 1 
do? like the two kings of Brentford, I ſuppoſe, they are to 
ſmell at one nofegay. together ! : 
Will my friend tell me what a common council man is? 
Is he not a non-deſcript? Is there ſuch a being in corpora- 
tion law as a common council man having a definite precizely 
marked out duty; office, character and capacity, without 
their being created in the body of the charter or referring to 
ſome antecedent. practice? Certainly not] And therefore, I 
fay the only ſenſible meaning of the charter is this What 
„you have been doing in fact you ſhall now do by law, in 
order that that which I find by experience to be good and 
& wholeſome ſhall not be removed or altered in future.“ 


refer, next, to page 21, where the charter makes a 
quorum of twenty-five in theſe words, + And we further 
« will, and by theſe preſents; for ourſelves, our heirs and 
& ſucceſſors, we grant to the ſaid mayor, bailiffs and 
„ burgeſſes, (for all grants muſt be made to them in their 
corporate name) and their ſucceſſors, that the mayor, 
„ bailiffs and burgeſſes of the ſaid town, for the time being, 
„or any twenty-five of them aſſembled, ſhall be and ma 
„ exiſt a common council of the ſaid town, —and thoſe 
ſhould “ do, ordain, execute and perform in as full a man- 
« ner and form as the forty-one council men of the faid 
« town, in common cguncil preſent and aſſembled, can do, 
« ordain execute or perform.“ | 


Nou the King is referring here to the common council; 
and ordaining what theſe twenty-five are to do ordain and 
perform. BY this charter they may perform and ordain 
nothing But he is ſpeaking of that common council which he 
refers to as pre-exiſting, and refers to its powers as perfectly 
known and underſtood. How are you to deſcribe the le- 

giſlative and executive power conjoined otherwiſe than by 
ſaying, « twenty-five of thoſe which conſtitute a majority 
of forty-one ſhall do, ordain, execute and perform?“ 
fince no powers are given! If theſe are not words of 
reference, the whole is inſenſible and abſurd—but, according 
to my conſtruckion, it is quite plain—the King does not fay 
what this common council are to to do, becauſe he had the 

common council before his eyes a pre-exiſting body in the 
exerciſe of all theſe things which my frien mits they 
exerciſed; and he, therefore, ſays they ſhall * do ordain 
and execute” — What? Certainly by-laws and ordinances as 

of old, According to my learned friend, they can do nothing. 


The 
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very ſword of ſtate that is carried befpre them might be 
hed vp by the cimmen hall, and every act of this com- 
mon council which has ns defined powers, might be over- 
turned by the legiſlative body. over-ruling and controling 


it. FEED 


Whether that part of the charter, I have been connnent- 
ing on, eſcaped my friend, I cannot tell: but this I know— 
read it as all men have done for a century paſt—as our 
fathers read it from the beginning—as all judges have read 
it, and as practice and enjoyment have conſtrued it Ming 
//illiam then grants, That if any mayor, recorder, com- 

mon clerk, or any of the bailiffs or of the common council 
s of the town, ſhould die or from his office be removed or 
« depart or refuſe to ſtand That then, and in every ſuch 
« caſe, another fit perſon or perſons from time to time 
« to and into the ſaid office of him ſo removed, or dying, or 
« refuſing to ſtand ſhall be elected and ſworn and appoint- 
ed by Lech perſons in ſuch manner, time and form as in 
that particular was uſed and accuſtomed before the making 
d of a certain charter or letters patent, granted to the mayor, 
* bailiffs and burgeſſes of the ſaid town.” No language can 
de more explicit—Forty-one common council I conſtitute 
for ever—How to be choſen ? As was uſed and accuſtomed 
before the charter of the 29th of Charles the ſecond—The 
charter then goes into the execution of an office which was 
wtorious, referring it to an uſage of ſeventeen years back; 
and conſequently notorious to every man—lIt ſays— And 
be or they ſo elected and fworn ſhall exerciſe” ſhall 
exerciſe, what? Why the office What office? The of. 
ce of common council man! But none was deſcribed ! 
What reference could it have, then, but to a cuſtom with- 
out which they could not put their fur cloak over their 
ſhoulders in a common hall! I ap to your common 
lenſe, whether this charter be intelligible, if there had not 
been a common council before the time of Charles the ſecond, 
with defined and notorious powers to which he a led, and 
which he made the type of this new creation The exerciſe 
of an office is the exerciſe of the power belonging to- that 
office; and if none be annexed by the charter to it, what are 
the powers belonging to it, but ſuch as had been practiſed 
ind enjoyed—ſuch as had exiſted before the charter of 
Charles the firſt ? | 


Without faying that there caw be no anſwer to this rea- 
oning, let me aſk you, whether my conſtruction is not at 
aft, as fair a conſtruction as the others that have been put 
pon it? Mine is conſiſtent with reaſon ; theirs is repugnant 
ot! Mine is conſiſtent with the aneient practice; theirs is 

K 3 . inconſiſten t 
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inconſiſtent with it! Mine is a diſtin and permanent body 
for uſeful purpoſes ; theirs the means of ſtirring up the very 
doubts which the charter meant to deſtroy ! 2 produces 
quiet and tranquillity, which your verdict it is hoped will 
eſtabliſh ; heirs nothing but confuſion and diſorder For what 
| elſe can ſpring from a body chooſing one another, while a 
| power lies behind annihilating the very exiſtence of the body 
choſen? Choſen only for an empty name without any ſolid 

a charter directs a body to be elected as another 
| | y, then exiſting, was elected; and directs that this office 
| is to be exerciſed as before—Yet my friend ſays, when you 
look back to ſee what that office 1s, that no /uch office ever 


exiſted. | 


I do not know whether I make myſelf underſtood; 1 
don't know whether my expreſſions reach your minds or not; 
but I do vow to God that it appears to my own mind un- 
anſwerable and concluſive; and I hope I am not more 
| deſirous of being fatisfied with that which I ſay myſelf, than 
| | I ſhould be in hearing the ſame matter from others. At all 
_ events, I think I am entitled, without fear of contradiRion 

to ſay, that this is an unambiguouſly worded charter] will go 
the length of making this large! conceſſion, for argument's 
* ſake, I think it is not ambiguous at all, becauſe my friend's 
conceſſion even upon this footing gives me a verde, My 
friend expreſſly faid that if a charter was ſo ambiguous as to 
admit of evidence to explain its beſt conſtruction, the uſage 
muſt decide. It muſt fo, otherwiſe, God A!mighty knows 
whether there be any private property in the kingdom! We 
hold our moſt valuable poſſeſſions by grants which have not 
ſeen the light for ages, 'and which would bear very different 
conſtruction; but we have no occaſion to reſort to them, our 
enjoyment is ſufficient to ſupport our titles; many of the pre- 
rogatives of the crown and the rights of the legiſlature; 
many of the deareſt intereſts of the people ſtand alone upon 
that conſent which enjoyment, common underſtanding, and 
opinion have given them. If one of you were to pull out 
this magic pin which faſtens all the mighty fabric together, 
overnment would decay and periſh, — ſociety itſelf diſſolve 
ike an enchantment! The inhabitants of Liverpool hare 
abided by my conſtruction, which is found in its meaning 
and plain in its interpretation; and by which the town » 
become proſperous and flouriſhing beyond example ; 1 
proſperity, which will be much better preſerved - hop 
ciſion that practice is the beſt rule of government, than bf 
the propagation of a new doctrine which will end in tt 
— g up all the corporations in the kingdom and ( perhaps 
the great corporation of the kingdom itſelf, which is ſupport 
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antiquity and cuſtom They talk to me of there being dif- 
ferent perſuaſions within this town : Good God! Is that to 
prevent people from living in harmony together! Why 
ſnould not churchmen and diſſenters embrace one another, 


and live in that harmony and love which the goſpel, they 


both embrace, enjoins to the whole human race? 7 am 
/elf no member of the Church of England, but what 
then ? Am I not equally a lover of its laws, its government 
and its conſtitution, and of all good men, whatever may be 
their opinions in matters religious or civil? Reject, then, 
theſe dangerous novelties which are impoſed upon you, and 
ſanction by your verdi& what has ſo long continued! Pre- 
ſerve a due veneration for the inſtitutions of high antiquity 
in an even — courſe down to your own time! What 
is it but this accumulating wiſdom of ages, building up one 
improvement on another in a glorious: progreſſion, that has 
made us the flouriſhing, great, immenſe, happy, and proſper- 


ous country that we are, whilſt blood, confufion, and darkneſs are 


overſpreading ſuch a vaſt portion of the habitable world! 
This is the happineſs which it has pleaſed God, through the 
wiſdom of our anceſtors, to give us: for God's ſake do not 
let us throw it away ! Let us remember what it is that con- 
ſtitutes our rights and gives them permanence! It is, that 
we are not to be blown about by every wind of faſhionable 
doctrine, but adhere to that uniform ſenſe which men living 


after men, and living with men have adopted Let us believe 


that we are neither auiſer nor better than our fathers! Let us not 
imagine that we underſtand what our intereſt conſiſts in 
better than they who were the founders of our liberties, and 
who by their vigour and wiſdom have given us our inheritance 
in it! Don't let us ſet up ourſelves to ſuppoſe that awe are 
the people, and that wiſdom is to die with us / Let us be flow 
to pronounce, with the arguments of to-day, that we have 
come from a generation of fool and miſcreants, who have, 
for ages, given up thoſe rights which are now, for the iu 
time, to be protected ! believe ſo—becauſe the 
nature of man, the hiſtory of the world, and of our own 
particular country, all alike, forbid me to enter into ſuch 
ſtrange belief! I cannot help, therefore, thinking, that 
when you come to hear the evidence which we have to lay 
before you, and it will be within a narrow compaſs, you 
will find no difficulty in the caſe. Make haſte, then, 'to 
reſtore, by your decifion, that content and unanimity which 
has peculiarly diſtinguiſhed this place—Re-eſtabliſh that 
harmony which, though it be ruffled for a moment, will 
paſs over like theſe clouds which, ſometimes you ſee, infect 
the horizon and droop our ſpirits, but which the ſun 
ſpeedily diſpels, and ſhines out as gloriouſly as it does _ 

Theſe 
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Theſe are the changes of the natural world, and the 
civil world is a ſort of of it—Society will, now and 
then, get out of order; it will be to your honour to have 
been the inſtruments of its reſtoration. Vou will enjoy the 
reflections of good citizens ; that, — 2 if there had been 
aſſembled to-day men leſs well diſpoſed, or whoſe under. 
ſtandings were not equal to the conception of a fubje& fo 
complicated, perhaps overborne by the ſuperior abilities of 
a gentleman, whoſe experience is ſo much greater, and whoſe 
21 erg of every ſort ſo far ſurpaſs mine, the erroneous 
iſion of this queſtion might make Liverpool, likt a tale that 
fas been told Who knows but that in deſtroying one conſti- 
tution, you may not be able to give ſtability to another, and 
diſcord inſtead of ofder muſt prevail. - | 


I hope it will be recollected that, however this cauſe ſhall 
be ſettled by your verdict, no ill blood has been created in it 
by any thing that has paſſed from me—I am not one of thoſe 
that conſider that, becauſe this is a frange unfounded pro- 
ceeding, they are wicked or fooliſh men that bring it for- 
ward. I am far from charging them with intending all that 
diſturbance which would be the conſequence ; but many - 
times we go forward with.a zeal that deceives ee and 
makes us believe we are the inſtruments of , when we. 
are plunging our poſterity into a confuſion from which no 
human wiſdom may in future extricate them. | 


Gentlemen, I have now finiſhed my addreſs to you—l 
dare fay there are a thouſand obſervations which I ought to 
Have made, and that I ſhalÞ take ſhame to myſelf after the 
cauſe-is over for having omitted; many points undiſcuſſed 
which might have illuſtrated matter that is unexplained; but 

the human mind (if equal to it) is caſed in a body that muſt 
along with it! My ſtrength is not able to detain you any 
onger, and for that reaſon I dare ſay _ are glad I am no 
ſtronger, but (notwithſtanding my inability) you cannot but 
ſee the points you have for your conſideration. The frft is 
diſpoſed of in my fav -I have a verdit that the common 
council can chooſe one another ! My learned friend, indeed, 
ſtates that that is owing to the defect of the pleadings! I am 
forry that they have bunglers among them! I did not know 
it before, and I do not believe it now. This candour of my 
learned friend's is only what Gil Blas did, when he could do 
no better, when he ſaw he could not carry his cauſe, he wiſely 
q ve it up in the beginning; that his weakneſs might be as 
; ittle as poſſible expoſed. | 


I ſhall now proceed to the evidence; and ſhall be _ 
wit 


Mr. ExskIxI. 51 


with your verdict, whatever it i But at the ſame time, I have 
the moſt perfect confidence that my clients will receive it. 


Mr. Serjeant Adair. It is now, certainly, a proper time 
to remind your Lordſhip of one part of my learned friend's 
opening, of which I took particular notice, becauſe it was 
a part directly addreſſed to the queſtion in the cauſe and to 
the point to be tried; and it was this “ I ſtand upon King 
« William's charter, on the principles which my learned 
« friend has admitted ; if that does not give the power to us 
« and the charter of Charles remains untouched, then my 
« Lord ought not to receive my evidence.” 


It is, therefore, my duty now to apply to Lord- 
ſhip for your opinion upon that point, upon which my friend 
admits that the cauſe is decided, and that it is over ; becauſe it 
ſeems to me that ingenuity has never been more unſucceſs- 
fully employed than in the attempt of my friend, to ſhew that 
the charter of King William, with reſpect to the point in 
queſtion, has done any thing that has not left the charter of 
Charles the firſt perfectly untouched. | 


My learned friend has admitted (and he could not pof#bly 
do otherwiſe) that, by the charter of Charles the firft, the 
power of making by-laws was conveyed to the burge/ſes at 
large, in the cleareſt and moſt unequivocal terms—he has 
admitted that they were by virtue of that charter poſſeſſed or 
that right —heh as further ſtated (in whith I perfectly agree with 
him) that the true conſtruction of the charter of King 
William is this; that it does away completely the charter of 
Charles the ſecond, and puts the corporation of Liverpoo, 
preciſely in the ſtate in which it was before that charter 
paſſed. / 2 


Mr. Erſkine. Quite the contrary, that it did not apply to 
any right but a praftice, whatever the ſource of it was, whether 
it originated in a by-law or in w/urpation—1 ſaid it applied to 
a wholeſome practice that had been found beneficial, and 
ſet it up into an eſtabliſhment—no man can poſſibly refuſe 
to recolle& with me that theſe were my expreſſions. 


Mr. Serjeant Adair. This interruption, was plainly 
unneceſſary, becauſe I ſhall ſhew that my friend miſap- 
prehended what I ſaid, and not I what he ſaid, for I ſtated 
my learned friend to have ſaid this; and which he has 
now ſtated again in other words; that the intention of the 
charter of King William was to do away the improper and 
arbitrary charter of Charles the ſecond, (which he _ 
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abuſed in more eloquent terms than I can undertake to do) 
and to put the corporation of Liverpool in the ſame ſtate in 
which it was before the granting of that charter. Then if 
that is ſo, we have only to inquire in what ſtate the cor- 
poration. of Liverpool was, with reſpect to the point in 
ueſtion, before the granting of that charter? It was in the 
te of a corporation acting under a clear unambiguous charter, 
which veſted the power of making by-laws in the burgeſſes 
at large. | | 


' No man can contend, therefore, that, before Charles the 
ſecond's charter the burgeſſes were not poſſeſſed, both de fas 
and de jure, of the power of making by-laws; for they had 
it by a charter which is admitted to be unequivocal, and 
which is unrepealed then the charter of Villiam puts them 

in that ſituation I agree — but I will go a ſtep further; and 
will admit that, the charter of King William being a ſub- 
ſequent charter, if accepted (which I admitted alſo it has 
been) the crown might (if it had /o pleaſed) notwithſtand- 
ing the charter of Charles the firit, have confirmed anuſurpati- 
on which had taken 'place ſubſequent to that charter— 
I admit all that to my friend which 1s all that he has claimed. 


Then it comes to the queſtion, In what part has it done 
ſo? Will it be ſaid, where a corporation is poſſeſſed of a 
clear and xnambiguous charter granting them preciſe diftin# 
power, that that is to be taken away by a ſubſequent charter 
of confirmation, which ſays nothing about that at all Þ 
47 what rule of conſtruction is it that my friend contends 
that ? | | 


However, in that part of the argument, which was more 
addrefled to the Audience than to your Lord/kip, to be ſure, for 
it was not an argument of law—I perceived why my friend 
had taken ſo much pains to blend two queſtions that are per- 
fectly diſtin I mean the two queſtions of the right of electing 
members of the common council, and the right of making 
by-laws; which have no more to do one with the other than 
any queſtion your Lordſhip tried yeſterday, has to do with the 
cauſe to- 2 the purpoſe was, becauſe it was true that, 
with reſpect to the firſt point, the charter of William was am- 
biguous—it is true, as I have admitted, and I do not retract 
that, nor will retract any admiſſion I have made—it is true 
that charter being ambiguous, it was to be conſtrued by that 
b uſage to which it referred: it is true thrt, for reaſons which 
'H it is not neceſlary for me now to explain, (but which I will 
explain if I have occaſion to addreſs the jury) we thought our- 
ſelves not ſufficiently prepared to eſtabliſh that uſage preciſely ' 

in 
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in the terms in which we had ſtated it in our plea; and, 
having undertaken to ſtate what that uſage was, we were 
bound to prove it as we fated it—it is true, whatever that 
uſage was, it is confirmed by the charter of Kmy William, 
as much as if it had been made a part of that charter. 


My learned friend argues from that as if the charter of 
William had ſaid that every thing ſhall be done, that has been 
done before No! The election of particular ſpecific officers 
is referred to an antecedent uſage. . 

I therefore ſubmit that there is no ambiguity; and that is 
a point of the conſtruction of the charter that belongs to 
your Lordſhip, by my friend's own- ſtatement, before they 
can be admitted to produce a tittle of evidence: for he has 
admitted that if the charter is not ambiguous there is no ground 
tor his evidence. | | 


If the charter of William had ſaid (as it might have done) 
that they ſhould make by-laws as they had been uſed to make 


them, I ſhould have been prepared to meet my friend upon 
that queſtion, but that is not, nor can be made a queſtion till 


it is ſhewn that the charter is in itſelf ambiguous, or has re- 
ferred to an antecedent uſage—the charter of Charles the firſt 
is admitted to be unequivocal : the charter of William con- 
firms that charter except in ſo far as it is thereby altered, 
and it makes no alteration in this particular; i /ays nothing 
about it ! It makes no reference to antecedent uſage or any 
thing elſe; therefore there is no clauſe in the charter of King 
William that can affect the charter of Charles the firſt, but on 
the contrary that charter ſtands confirmed by the charter of 
King William. 


That is the ground upon which I reſt my objection to any 
evidence of uſage offered by my learned friend ; he having 
diſtinctly ſtated, what he is too good a lanwyer to deny, that, un- 
leſs. he could ſucceed in ſhewing the expreſſions of the 
charter to be ambigupns, or a reference upon this point to 
ſome antecedent uſage, no ſuch evidence could be admitted. 
He never attempted to ſtate that there was ſuch reference as to 
this point, but -argued from a fallacy, that becauſe there 
was a reference to uſage upon another point, therefore he 
ſhould be let into evidence of uſage upon is. 


Mr. Erſkine. With reſpe& to the obſervations. that my 


learned friend has made upon what has fallen from me, I 
think that he has not ſtated to your Lordſhip a/l that fell 
from me—nor in the manner in which it fell from me. 
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TI ſtated to your Lordſhip, that, which he truly ſays I am 
too good a lawyer to deny—that where a charter_does. give 
to a corporation that power which is incidental to the body 
at large, (though not given toit) if it gives it to the corporation 
in plain clear unambiguous terms, that charter cannot poſſibly 
be oppoſed by evidence; and therefore, if I had offered 
evidence to your Lordſhip to ſhew that Charles the firſt's 
charter did not mean what my friend ſays it did mean, when 
it unambiguouſly gave the power to his clients, his objecti- 
on would be relevant—but I am not giving evidence, at 
preſent, to that point—though, if I were, I muft remind 
my learned friend for a moment that I ſtated a poſitive 
diſtinction taken by the Court of King's Bench, which, 
though I ſaid it would not be neceſſary ſince I had a charter 
to ore to, yet I did not throw away the weapon, though I 
thought it would not be neceſſary to draw it—and. I did ex- 
pr y ſay, and I am ſurpriſed that my learned friend ſhould 

ave forgot it—that, had there not been a charter ſuch as 
King William's, I could have maintained, upon the authority 
of the caſe of the King, v. the Univerſity of Cambridge, 
that where a body exiſts by preſcription and then has a new 
charter given to it, which charter confirms the preſcripti- 
on that belonged to it before it was given, that it may be 
accepted in part anil not in the whole, and that the uſage ſhould 
decide whether it was partially or totally accepted, or in 
what branches accepted or rejected. We 


I thought it could not be forgotten, that I made uſe of that 
rticular expreſſion, and that I cited the authority though 
= did not read the book—but I ſtated to your Lordſhip, with 
as much accuracy as belongs to my humble way of ſtating 
any thing, that I hoped it would not be neceſſary to ſtate 
that, or to agitate that point; for I contend—not that the 
charter of King William is ambiguous, but if my friend will 
concede that to me, and will have it ambiguous, I ſhall be 
ſatisfied with that—he ſays it is ambiguous, and ſo much ſo, 
that I cannot go into evidence to ſhew the-intention of King 
William in granting that charter. 


—̃ — — — - - — — 
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Now, before we come the length of Xing William's 
charter at all, let me ſee whether that charter of . Charles the 
firſt ever was accepted in this point. He takes no notice 
of the common council, and I will ſtate now the caſe of 
the King v. the Univerſity of Cambridge—It was upon 
Lord Hardiuictes election, he was not elected by a Grace as 


the Vice Chancellor was elected The objection to his electi - N 
on was this That Queen Elizabeth by her poſitive charter and 
ſtatutes to the Univerſity, had directed that the High Steward, : 


which 
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which was the office in diſpute, ſhould be choſen as by 
cuſtom the Vice Chancellor was choſen, and then the ad- 
verſaries of Lord Hardwicke ſaid that the Vic Chancellor was 
choſen by a Grace, but that Lord Hardwicke was not choſen by a 
Grace; that the Univerſity accepted the charter of Elizabeth, 
which directs the High Steward to be choſen like the Vice 
Chancellor, and therefore there was an end of his election. 


/ Now as the words of the court are better than my words, 
Iwill read what Lord Mansfield ſaid from Burrows' eport ; 


The mode of election is traced back to the year 1524, 
« (240 years ago) the affidavits expreſſly ſwear that the mode 
« of electing the High Steward has been by a Grace, &c. 
« and to this there is no contradiction; no one doubted it 
« on the zoth of March, the day of the election But it is 
now contended, that the election of High Steward ought 
« to have been in the ſame mode as the election of a Vice 
Chancellor, and this is reſted on the ſtatutes of Queen 
« Elizabeth. | 


But there is a vaſt deal of difference between a new 
charter granted to a new corporation, (who muſt take it 
« as it is given) and a new charter given to a corporation 
already in being, and acting either under a former charter, 
« or under preſcriptive uſage; the latter (a corporation already 
« exiſting)are not obliced to accept the new charter in toto, 
and to receive either all or none of it, they may act partly 
under it, and partly under their old charter or preſcription.” 


Whatever might be the notion in former times, it is moſt 
certain, now, that the corporations of the Univerſities are 
ay corporations; and that the crown cannot take away from 
them any rights that have been formerly ſubſiſting in them 
under old charters; for preſcriptive uſage is to determine 
what the Univerſity accepted. | 


The validity of theſe new charters muſt turn upon the 
acceptance of the Univerſity ! What is to determine what 
the Univerſity accepted and what they did not? The »/age 
s to decide, and I will read that too in Lord Mansfield"s 


words, 


When 2xeen Elizabeth gave them ſtatutes, the Univerſity 
* of Cambridge was of ancient eſtabliſhment, and had many 
* preſcriptive rights, as well as former charters of very old 
* date; and there was no intention to alter and overturn 


* their ancient conſtitution. Theſe ſtatutes undoubtedly 
meant 
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meant to leave a vaſt deal upon the ancient conſtitution of 
„ the Univerſity, without repealing or abrogating their old 
&« eſtabliſhed cuſtoms, rights and privileges; nor could the 
« Univerſity mean to accept them upon any ſuch terms,” 


Says Mr. Serjeant Adair, „does Mr. Exſtine mean, at 
© the very moment that Xing William's charter confirms the 
„ charter of Charles the firſt, to take away from me what I 
„had by the charter of Charles the firſt?” '-To. which I 
anſwer. When the charter of Charles confirms the preſcriptive < 
aſage— did he mean to repeal that which he confirmed? The 
argument applies to both equally—Then Lord Mansfield fays, 
Therefore I am clear that the ſtatutes of Qgeen Elizabeth 
& cannot be ſet up to invalidate eſtabliſhments ſubſiſting long 
before ſhe was born.” The office of High Steward was 
a very high office in the Univerſity long before ſhe was born, 
and was poſſeſſed by very great men ; a much higher office 
than Stewards of Court Leet. She never zztended to alter 
the mode of election to it! Why ſhe does it? She fays the 
High Steward was to be elected like the Vice Chancellor; 

— how he was elected was never controverted ! Yet Lend 
Mansfield ſaid, that Lord Hardwicke, having been elected by a 
Grace, was a plain proof that the Univerſity had not accepted 
of that part of Elinabeths charter, and therefore, I did ſay, with 
| leſs diſtinctneſs (perhaps) than it would have been uttered by 

my learned friend, but with as much as belongs to me—l did 

ſay I might keep aloof from the jury the conſtruction of the 
charter of Charks the firſt at all, and when I ſaid that another 
charter might be preſumed, it was not that I defired the jury 
to preſume another, Why? Not becauſe they could not; 
but becauſe it was not nece//ary they ſhould jp ume another; 
in as much as the charter of King William was ſufficient 
to give them all that I maintain, as counſel for the defendant 

in this cauſe. * | . 


Mr. Juſtice ///iImot ſays © It is the concurrence and 
e acceptance of the Univerſity that give the force to the 
charter of the crown; and they may take and accept the 
i body of ſtatutes or code of laws ſeparately and diſtincth) 
„they are not bound to take all or leave all; and it appear 
that they, here, have in fact done ſo; for they have always 
e choſen this officer (their High Steward) by way of grace. 
So I ſay Charles the firſt takes no notice of the common coun- 
cil; he does not advert to their having made by-laws, but 
he only grants to the mayor, bailiffs and burgeſſes, which i 
the corporate name, the right of making by-laws—and there- 
fore, I contend it is an incidental and implied repeal of the 


authority given them before—but they go on by conſent of the 
common 
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common hall making by-laws as before, therefore I ſay 
that is evidence of a partial acceptance of Charles the firſt's 
charter. | 


] have not at all changed my opinion of the truth of this 
caſe, but I own that it did ſurprize me moft exceedingly,” that 
my learned friend ſhould 4olfer up the conſtruction which he 
gives to the charter, by the extrinſic evidence of a petition 
under the common ſeal, which (thinking for his own benefit, 
but having no ſort of regard to what may be comfortable to 
other people) he chooſes to cram in, as extrinſic evidence, 
to ſupport that which cannot be ſupported by it—for what 
is his argument! Now evidence won't do—it muſt be con- 
ſtruction that muſt decide it! But I ſay that, throughout 
the whole body of this charter, there is this appeal in the 
manner I ſtate it. | 


Beſides, I remind your Lordſhip, that I ſhould expect 
from your Lordſhip that, after an uſage of this _— of 
time, your Lordſhip won't forget what J, as counſel, in 
»jon to be the law ! that ſuch an uſage entitles me to the 
authority of thoſe caſes which I muſt have been a fool, and 
worſe, if I had not cited. I ſtated them, becauſe I could not 
ſpeak to the jury without being heard by your Lord/hip—T 
claim the authority of that caſe where Chancellor Elleſmere. 
and all the judges decided, that, after an uſage, you might 
preſume a conſtruction to a charter different from that, or 
that you might preſume another charter, that every thing 
might be ſuppoſed to have originated from right; and in 

v., Lord Mansfield ſays, that you may 
tren preſume an act of parliament. | 
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There is one caſe more (which I think is the. ſtrongeſt of 
all) which is the caſe of Chefer-le-frreet, tried before Lord 
Mansfield, which he cites in that moſt extraordinary judicial 
performance which I refer to, namely, in the caſe of the 
Mayor of Hull, v. Horner; there the claim was for 
Uuties, and the claim was by preſcription ; they put in a 
grant which was within the time of memory ; that grant 
conveyed xo port duties—The judge left it to the jury to 
preſume a ſubſequent charter, conveying the port duties out of 
tte crown, which were not conveyed out of it by the grant 


— 
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but n the fifth of King Richard the ſecond: The court decided 
h is r the ge was conclufive; and accordingly a new trial 
m_ CC 
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the It was in that judgment that Lord Mansfield referred to 


non be caſe which I ſtated to the jury; it might not —_— 
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curacy There were two preſentations adverſe to the crowng! 
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Lordſhip's attention much, I will re-ſtate i = 
King Edward the firſt, being ſeized of the manor | 
bolton, to which the advowſon of the church of XimbE,ů 
appendant, by his letters patent granted the ſaid manor withs 

e 3 to Humphrey de Boliun The queſtion was 
this; Whether the words “ cum pertinentii“ conveyed that 
advowſon ? The judges held it did not; but that the g 
was ample evidence of another charter, by which it wa 
conveyed out of the crown. 1 


The caſe of Chefter-le-ftreet * this The crown — | 
the chapel of Chefer-le-freet, with the exception of thi 


the crown lay by, but not for near ſuch a length of tim 
this corporation, and Lord Mansfield ruled, that they oughtty 
preſume that the crown had granted another charter, to take? 
out of it that which was reſerved in it by the only grant 
which was in exiſtence. Therefore, if I were. to put'the 
charter of William into my pocket, and to deſire the ju 
forget that it ever exiſted, I ſhould ſtand upon the imm 
al uſage of this borough, and ſhould have a right to deli 
the jury to preſume, that between William's and Chang 
"charters there was ſome other charter conveying that whith 
had been immemorially enjoyed —Theſe were the obſervationll 
I enumgrated to the court when I addreſſed the juryz® 


knowledge of the law will dictate upon the occaſion 
repeat them, to ſhew that my learned friend is not tu 
away one weapon from me becauſe I have another, 
bring me to that ſole point for your lordſhip's conſiderations 
Undoubtedly this charter refers to extrinſic matter: and can 
- ſequently, when the King does not, in this charter, put 
whole matter upon the face of it by way of conſtruction 
when by a clear reference he refers to ſomething dem Wl 
record, by which he grants theſe liberties, he not 
entitles the court but calls upon them to explain that ch 
according to the immemorial uſage. === 


When your Lordſhip conſiders the importance of 
queſtion, and the great neceſſity there is of making an e 
it one way or other, I dare ſay that your Lordſhip (Wa 
know of no judge for whoſe underſtanding I have a high 
reſpect, and who is more entitled from that underſtaꝶ 
to have a confidence in judgment) yet I dare ſay your #6 
ſhip will not think I aſk too much, if, without fatigue 
your Lordſhip with longer arguments, I aſk your Lora 
to reſerve that point—if my friend thinks there 2 | 
it that deferves reſervation—and that your Lordſhip wi 
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mit my evidence—The conſequence will be this; that, if I 
ſbould prevail with the jury upon that evidence having been 
introduced which your Lordſhip ſhould not have ſuffered to 
be introduced, or which you only ſuffered, ſubje& to the 
further opinion of the court, then, my friend will have an 
oppbrtunity undoubtedly of entering the verdict— If the jury 
ſhould ſay that they would have given the verdict independent 
of that, to be ſure it will have a different effect, therefore all 
I defire of your Lordſhip is, to admit this evidence; and if 
my learned friend thinks it of moment to reſerve the point 
upon the admiſſibility of it, I have no objection. 


Mr. Serjeant Adair. If your Lordſhip 7 the argu- 
ment that has been-now uſed, decides upon the admifſſibility 
of this evidence, I conceive that there will not be a great 
deal of difficulty in that deciſion: for my learned friend has 
thought proper, in his anſwer to my objection, to avail him- 
ſelf of two weapons, which he ſays he had juſt drawn out 
from their Pars rig which he had laid upon the table 
befidey him, to reſort to ſhould he be driven to diſtreſs —TIt 
ſeems that diſtreſs has occurred! He having now reſorted to 
them and made uſe of them They are firſt, that a charter 
may be accepted in part by a corporation ſubſſting before, and not in 


the whole. 


With reſpe& to that, I conceive it to be founded merel 
upon a dictum in the caſe which my friend has cited; and it 
cannot have eſcaped your Lordſhip's recollection, that, in 
that caſe, ſo far from the charter being unequivocal or n- 
ambiguous it was ſo ambiguous that Lord Mansfield expreſſed a 
conſiderable doubt whether it could apply to the office in 
queſtion or not; and he grounded that doubt upon the principle, 
that the conſtruction of the ſtatute was not ſrecificalh (as my 
friend would ſuppoſe) that the High Steward ſhould be elect- 
ed eo nomine as the Vice Chancellor had been—but that cer- 
tain officers by name and all other officers ſhould be ſo elect- 
ed—And Lord Mansfield threw out an opinion, very well 
founded upon the conſtructions of law, that, where there is 
an enuineration of inferior offices, general words will not in- 
clude a ſuperior office. And, if that is a general rule of con- 
ſtruction, there cannot be the ſhadow of a doubt that where 
an uniform uſage prevailed for electing a ſuperior officer in a 
manner different from that preſcribed for the election of an 
mferior officer, that uſage ſhould prevail to exempt-the ſuperi- 
or officer from the general operation of words which, by 
the rule of conſtruction, ought not to extend to that office. 


M Therefore, 
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Therefore, whether the ſtatute, in that calc, might be 
partially accepted or not, was perfectly extrajudicial: and I dy 
not ſay too much, when I ſay, that opinion has been fince 
greatly douhted, and it euer has been decidgd to be law... 
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nt there is another material ground of diſtinction in the 
caſe of the Univerſity of Cambridge, for that was not upon x 
general charter of incorporation, there was no ſuch generg] 
charter granted by Qucen El:zabeth-—but ſhe, — the 
authority of the crown as viſitor, gave a new body of 


in the nature of laws made by the wi/ior to that corporation. 


We are not to be told, that the Univerſity had a new charter 
of incorporation in the time of Elizabeth ; no ſuch thing ! But, 
addreſſed to the fellows and ſcholars of the Univerſity. of 
Cambridge, a corporation by pre/cription, the Queen (as wifi 
and in that capacity oxly) granted them fatutes, which might 
be conſidered as ſeparate grants, and therefore part might be 
received and part rejefted. 


When Juen Ejizabeth gave theſe ſtatutes, the Univer 

was an ancient eſtabliſhment ; that ſhews that the ſubje! 
matter, of which the court was ſpeaking, was the body of 
ftatutes given by the Queen in character oFrifitor, and ot 4 
charter of incorporation granted by the crown ; which makes 
the authority of that totally inapplicable to the caſe in 


queſtion, 


But there are two further charters, which ſeem to exclude 
all that queſtion It is not denied, now, that the charter of 
King William was completely accepted. It is ſtated (on 4 
Ades to be the charter under which the corporation now 
act; it is the very charter under which my learned friend 
with ſo great triumph claims that right which, in the firſ 
action, has nat been conteſted It is not denied, that the 
charter of George the ſecond, granted upon the petitian of 
my friend's clients, hath been acce it has been accepted 
= toto, not partially accepted! Then let us ſee what that 
ays. tes f rar 


The charter of William, after recitin by 1 mus the 
charter of Charles the firſt—after ſtating t TA in queſti- 
on reſpecting by-laws, adds We therefore all and fingular 
tothe franchiſes, liberties, privileges, quittances, immunities, 
« grants and confirmations before mentioned, having ratif- 
ed and granted for ourſelves, our heirs and ſucceſſors, ut 
do, a approve and ratify all and fingular the faid 
« franchiſes, liberties, privileges, quittances and rr 


- 
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« $6 our beloved the mayor and baitiffs in theſe preſents af. 
« ter named, and to the mayor, bailiffs and burgeſſes of the 
« town' aforeſaid and their ſucceſſors, by theſe preſents we 
grant and confirm as the before mentioned charter and 
« — patent do rationally teftify/” , 


There is 4 few grant! Every confirmation, your Lord- 
ſhip well knows, if it is neceſſary ſo to conſtrue it, may be 
conſtrued as a ito gram That, therefore, is a new grant 
of all the recited privileges in the charter of Charles the firſt; 
and that grant is made, too, with a view to the very danger 
that might have exiſted from an uſage contrary to the charter; 
for it ſays . Although the ſaid mayor, baiſiffs and burgeſſes 
« of the ſame town or their predeceſſors have abuſed or not 
« ved the faid franchiſes.” Then, there is a grant; for I 
may take the charter of King William as I pleaſe for my 
benefit—arguing upon it, and ſo may either ſide—I may 
take it as a grant or confirmation or gin truth, it is both— 
but here is a diſtinct grant as we Pas confirmation of theſe 
franchiſes, Although the mayor, bailiffs aud burgeſſes of 
the ſame town or their predeceſſors, have abu d © 
« y/ed the ſaid franchiſes.” 

Then, the charter of George the ſecond alſo contains a 
diſtin confirmation of all the privileges in the former 
charters not altered' by that ſtatute ; and that ſhews that 1 did 
not immaterially ſtate the petition. I did not ſtate it as ex- 
trinſic evidence—on the contrary I ſtated it, as making a 
part, to ſhew the charter of George the ſecond confirming all 
the privileges} which it did not exprefly alter, at a moment 
when it had been prayed to alter the very privileges in queſti- 


on. 


Is it poſſible to contend, therefore, that there is any 
ambiguity in this charter? That there is any ground to ſay 
that the charter of Villiam and the charter of George the 
ſecond have not been accepted in toto? They had nothing 
elſe to accept'in them but a grant of the additional privileges, 
with a confirmation of the former privileges—that confirma- 
tion they accepted—and therefore, I truſt, upon the principles 
laid down by my learned friend upon that point, there is 
mo pretence for admitting the evidence. 1 


The other weapon my friend takes up is this. That the 
jury are at liberty, from the evidence of gage, to preſume a 
charter which is loſt—I am aware of the — 
it is, that very long uſage may be evidence to be left to a jury 
to infer the exiſtence 1 a grant which is loſt. It would be 

M2 extremely 


2 . < — : 
” _ 

— — — — 

— Pp rn: 

* 


2 — 2 
* 


92 Mx. BARON THoMPs0N. ! / 


extremely difficult to infer the exiſtence of a general charter 
for the purpoſes of incorporation ; becauſe your Lordſhip 
knows that, for a longer period than we are now ſpeaki 

of, from the reign of Henry the eighth, all the public inſtru- 
ments and charters granted by the crown, have paſſed re. 
gularly through the different offices and been regularly 
enrolled—ſo that I ſhould like to ſee a jury of this country 
that would ſay that a public charter of incorporation was 
loſt, which had been granted within that period—but here, 
it is perfectly excluded ! Becauſe the petition I have read in 
evidence ouſts that preſumption; for, ſo late as the year 
1751, they ſtate in terms that there is no charter that is l; 
for they ſtate the charter of King William as their Iaſt chart 
they ſtate that charter not to give that which in terms it did 
give; and then pray him to grant another charter—therefore 
the preſumption muſt be that the charter was granted and 
loſt fince 1751 | . 


Curt. I wiſh to know in what way the opinion I am 
about to give may be put, ſo as moſt advantageouſly to be 
brought before the court. = | 


Mr. Serjeant Adair. In what way your Lordſhip pleaſes, | 


Court. The motion is, that I may deliver my opinion, 
as it ſtrikes me, upon the ſubjet—that opinion will be ſub- 
ject (which ever way it may be) to the control of a much 
higher authority than mine. 


I think there is no ground, in this caſe, to contend that 
this charter of Charles bo firſt has not been accepted in foto 
J think the confirmation, as it is called, of King William th 
third is ſufficient for that purpoſe, I think the recognition, 
alſo, in that petition which has been read, of the charter of 
King William amounts to the ſame effett—and I think, too, 
that theſe ſtatutes (this laſt petition eſpectally) excludes any 
ſort of evidence to be left to the jury of any ſubſequent 
charter contrary to thoſe which are now upon record—l 
think, in this caſe, there is no preſumption at all of a ſub- 
ſequent charter to go to the jury. 0 | 


Then, ſee how the matter ſtands upon this record! 
Whatever »/age may have prevailed before the making of 
this charter of Charles the firſt—I mean, now, with reſpect 
to the making of 8y-/aws, becauſe I lay the caſe of electiu: 
totally out of the cafſe—whatever uſage prevailed in this cor- 
poration with reſpe& to the making of 4y-laws, antecedent 
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to the charter of Charles the firſt, that charter - ſuppoſing it 
to be made out in evidence from the entries in the books, 
that there was no part of this borough who had made by-laws 
but thoſe that are called the common council, inppoſing that to 
be the caſe, it ſeems to me, that the charter of Charles the 
firſt hes in fact eſtabliſhed a different power and a different 
body for the purpoſe of making 4y-laws; in other words, it 
has given the power of making by-laws to that body in which it 
awould refide in caſe the charter had been ſilent, with reſpect to 
by-laws, that 1s, to the mayor, bailiffs and burgeſſes of this 
place, which was then intended to be incorporated. 


So it ſtands upon the charter of King Charles the firſt ; 
and any uſage, contrary to that, would, in my apprehenſion, 
be void, as contrary to the expre/s directions of the charter 
and the given to this body to make by-laws The 
charter of Xin William, I take it, confirms the charter of 
Charles the firſt in every inſtance in which it has not clearly 
varied from that charter—lIt, has varied from the charter in 
ſome very material rei -with regard to the eleftion, not 
only as to the mode of election, but with regard to the body 
out of which the governing part of this corporation is to be 
taken—that is to ſay, it has not left the ohje of the election, 
as under the charter of Charles the firſt, to be choſen out 
of the burgeſſes at large, but it has narrowed the object: 
of election, and has confined them to perſons who are to be 
of the common council; and which common council men, it is 
obſervable to this purpoſe, are erected by this ſtatute ; they 
are conſtituted into a number of forty-one perſons, and out 
of them the mayor and the other perſons are to be elected 
The p57 ver days of election are appointed, and thoſe per- 
ſons ſo to be called a common council, have certainly no definite 
authority at all delegated to them by this charter, otherwiſe 
than in certain trifling inſtances of electing one or two dif- 
ferent ſub-officers in the corporation—That is all that is 
done with regard to them—It is apy fm as to givin 
them any power whatſoever of making by-laws, it has, indeed, 
— a practice prevailing in the corporation, antece- 
dent to the charter, as it is declared to be of Charles the 
ſecond as to their mode of being elected and it has preſcribed, 
that all theſe members of the corporation ſhall be elected in 
ſuch mode as has been the practice for elections, and that 
muſt be elections in general, becauſe there is a new officer 
added here, that is to ſay, the office of recorder which had 
not obtained before. 


But, as to any authority 7 ap to them that ſhould operate 
3 as 
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as a of repealing the authority of the charter of Clarla 
the firſt, as to making by-laws, there is not any thing that 
glances that way, there ought to have been expre/s words in 
order to repeal that which the charter of Charles the firſt had 
expreſſly veſted in the corporation at large, and which proviſions 
in that charter I apprehend this charter of F/lliam the third 
did not profeſs to touch but as it has exprefly and in words 
done it. | 


It ſeems to me to ſtand upon the charter of Charles the 
firſt as the power of making by-laws in this corporation, 
and that evidence of any uſage to the contrary ought not to 
be received againſt that proviſion, which is made by the 
ſtatute of Charles the firſt giving power to the corporation at 
large to make by-laws ; which charter, as I can» unde 
18 not at all touched or affected in this part of it Therefore, it 
ſeems to me that, upon this occaſion the plaintiff has made 
out his cauſe of action; that is, having declared u a by- 
law made by the mayor, bailiffs and burgeſſes, under the charter 
of Charles the firſt—There can be no doubt but that this is 
a very good and a very wholeſome by-law for the regulation 
and government of an officer of great truſt in the corporati- 
on; namely, the treaſurer—whether he is elected by one ſet 
of men or another ſeems to me perfectly immaterial ; finding 
him there in the office of treaſurer actually keeping accounts 
of receipts and payments to ſo very large an amount as we 
have heard, it certainly is reaſonable that this man ſhould be 
compellable to produce his accounts ar the requeſt of the mayor; 


and it ſeems to me, therefore, that this action is well found- 


ed, this by-law having been made in conſequence of an 
authority under the charter of Charles the firſt. 


Mr. Erſtine. Though I have the greateſt reſpect for your 
Lordſhip's judgment—1 am not bound, ar this moment, to 
acquieſce under it—I cannot offer evidence in a caſe where 
your Lordſhip. has given judgment that no evidence is ad. 
miſfible, and your Lordſhip has, properly in the courſe of 
what you have ſaid, taken notice of other arguments which 
I in my turn, offered to the jury in defence of this gentle- 

Prefers, my learned friend having opened his caſe 
and I, being cut ſhort in my evidence, nothing remains but for 
your Lordſhip, in your office as a judge, to give directions 
to the jury. 


Court. Upon my opinion, there is nothing to go to the 
Jury. | | ; 
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One of the Fury. We have been of the ſame opinion for ſome 


time. 
Court. You perfectly agree in that? 


Fury. Perfechy. 


Court, It will ſtand upon the rejection of evidence in 
general. ; | 9 


VERDICT for the PLAINTIFF, 
Damages 


FORTY SHILLINGS. | 
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In Michaelmas Term following, viz. on the 10th Novem- 
ber, 1792, the Defendant moved the Court of King's 
Bench for a new Trial; when Mr. Erſkine ſpoke as 
follows : | | 


I AM to move to your Lordſhip for a rule to ſhew 
cauſe why a new trial ſhould not be granted—The con- 
ſideration of this caſe involves in it the government of one 
of the moſt flouriſhing and populous places in this kingdom, 
and therefore, though I am perſuaded a very looſe fatement 
indeed of the caſe would entitle me to the rule I am applying 
for, yet I ſhall ſtate, with ſome preciſion, the nature of the 
cauſe, and the points or grounds of defence. 


The point which this action brings in iſſue, ultimately, 
is the right in the body at large, as oppoſed to the /ele body 
called the common council, to make by-laws— might, perhaps, 
ſtate, that we were not the obje of this by-law, even if the 
common hall had authority to make it—but, as I mean to 
_ the great queſtion, I will not trouble your Lordſhip 
with that. | 


The action is in the common form—an action of debt 
demanding ten as a penalty for the breach of a by- 
law The declaration ſtates, that the mayor, bailiffs and 
burgeſſes of Liverpool, (which is the corporate name) before 
| at the time of granting the letters patent of King Charles 
the firſt, were a 3 by the name of mayor, 
bailiffs and burgeſſes—T hat Charles the firſt granted his charter 
dated on the fourth of July, in the ſecond year of his reign, 
wherein he recited (and this recital is very material for your 
Lordſhips to conſider) that Liverpool is an ancient and 
populous town, and an ancient and the fole port in our ſaid 
county palatine of Lancaſter, and the mayor, bailiffs, and 
burgeſſes of the ſaid town from time immemorial, have had uſed 
and enjoyed divers liberties, franchiſes, immunities, and pre- 
eminences, as well by reaſon of divers charters and letters 


patent, as by reaſon and colour of ſundry | bee omg and, 


cuſtoms in the ſame town uſed and accuſtomed—the King, 


ben incorporated the town by the ſame name of incotporati- 
on 
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on— Then the declaration goes on to ſtate a part of the 
charter which is not neceſſary for me to bring before the 


court. 
4 


Then it ſtates that King Charles the firſt willed That the 
mayor, bailiffs and burgeſſes of the town, (the corporate name) 
ſhould have power and authority to conſtitute and make 
from time to time any reaſonable laws, ſtatutes, conſtitutions, 
decrees, and ordinances ,in writing, which to them or the 
4 — ws of them, of whom the mayor and one of the 

iliffs ſhould be two, ſhould ſeem diſcreet—lIt then ſtates the 
nomination of the firſt mayor and bailiffs, and ſtates that the 
charter was accepted—That the defendant is the town's 
treafurer—it ſtates the making the by-law, and his breach of 
it, 7 


It is a very remarkable circumſtance that, although Li. 
wverpool is at this day notoriouſly governed by the charter of 
King William, confirmatory, as they ſay, and in ſome 
it is ſo—of the charter of Charles the firſt, yet that the 

laintiffs don't ſtate even the exiftence of that charter upon the 

ce of the declaration! Although their counſel, at the 
trial, relied mainly upon it as the rule of government in the 
place, and as the rule of government of the charter 
of Charles the firſt—the declaration is quite upon it, and 
therefore they ſtate the power as originating and ex:fing un- 
der this charter of Charles the firſt. = 


Then, the manner in which this cauſe was condudted 
by the counſel on the part of the plaintiff was this—Mr. 
Serjeant Adair ſtated to the jury, or rather to the court, for 
he conſidered that there was nothing for the jury, that here 
was an unambiguous charter 8 y Charles the firſt to this 
corporation, veſting in the body at large the pouer of making 
by-laws —he admitted that there had been in fact a commor 
council before that time, occa/ionally,”as he was pleaſed to ſtate 
it, delegated by the body at large to make by-laws for con- 
venience ſake—that this body had »/urped the authority con- 
ferred upon it by delegation; which rendered it neceſſary 
for the King to give back again to the body at large this 
power which had been uſurped by the ſelect body—That then 
this ſelect body again uſurped by procuring a ſurreptitious 
charter from Charles the ſecond—and then, that . lliam 
by a charter (the words of which I ſhall re te) con- 
firmatory of this charter of Charles the firſt, again beat down 
this uſurpation; and that, therefore, the charter of Clark 
the firſt, confirmed by the charter of Villiam the third, gave 
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unambiguay/hy this right to the body at large, and conſequent- 
ly it was not open to any evidence whatever. 


Notwithſtanding this aſſertion; which was by no means, 
our Lordſhip will find, founded; the learned Serjeant who 
Jed the cauſe, began 4im/e/f to offer evidence to explain this 
charter which he ſtates to be ſo wnambiguous that no 
evidence ought to be admitted at all to elucidate its meaning 
He ſtated [to my great "ans whos that, ſo conſcious were the 
ſele& body, that this charter of King William did not give to 
them the power of making by-laws, that they petitioned 
King George the ſecond ; ſtating that, though it was the in- 
tention of the charter of King William to give them this 
power, yet that it had not been given them, and requeſting 
an explanation of that charter—That petition had other ob- 
jects beſides this. 


Mr. Serjeant Adair then produced the charter granted. 
by George the ſecond, in which all the other objects of the 
petition were ted; but this particular object of an ex- 
2 of the charter of King William is paſſed over in 

lence—from thence ſtating in open court to the jury from the 
authority of the great names of the law officers who adviſed 
the crown in thoſe times—one of whom was your Lord- 
ſhip's noble predeceſſor in this place—that he muſt have 
been ſenſible that that was an unwarrantable petition ; and 
that it was not the duty of the crown to comply with the 
requeſt of it; although it was as notorious as that petition, 
that Lord Mansfield, when Attorney General, had ſtated that 
the charter was totally unambiguous on the fide that I am now 
contending that it is unambiguous —and that it only can have 
evidence adduced, not to explain its meaning, for it wants no 
evidence to explain its meaning, but becauſe the charter itſelf 
fefers, in terms, to an uſage, it becomes neceſſary to look at 
what that uſage is, by referring to the fact. 


In conſequence of this, the Serjeant ſtated that no evidence 
at all ought to be admitted, I, on the other hand, made this 
caſe ; addrefling myſelf to the jury, and at the ſame time to 
the learned judge, a caſe that I think it is impoſſible, when 
the court comes to hear it, to ſay that any ability was capable 
of giving an anſwer to—-I was unfortunate enough to be 
miſunderſtood (I apprehend) by the judge and the gentle- 
men on the other fide; for I was ſuppoſed to be controvert- 
ing principles of law which have been long eſtabliſhed in 
this place, and other courts of Weſtminſter Hall - here as 
your Lordſhip will find, in a few words from me, that I con- 
tfoverted #0 principles of * ght to take no * 
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from the Court to give 10 province to the jury but I 
ſtood upon the principles which I ſhall now ſtate. 


The firſt propoſition I mean to lay down is this—* That 
the charter of Charles the firſt never did give, or intend to 
give, the power contended for to the body at large” —and I ſay 
there is a great difference between a Charter granted to a 
body never incorporated before—and a charter granted to a 
body exiſting by former charters and by preſcriptions, which 
former charters, and which preſcriptions, are confirmed by 
the charter in queſtion, > ane 


Then, the firſt matertal part of this charter of Charles 
the firſt, upon which the plaintiff relies in his declaration, is 
this—The hs recites that Liverpool is an ancient and 
pulous town, and that it had enjoyed divers liberties, fran- 
e chiſes,' immunities and preeminences, as well by reaſon 
* of divers charters and letters patent heretofore made and 
granted, as by reaſon and colour of ſundry preſcriptions and 
« cuſtoms inthe ſame town uſed and accuſtomed The kin 
then, in the moſt explicit terms—which I wont weary 
court with a repetition of—confirms all theſe preſcriptions 
and cuſtoms; and then, in theſe. general terms, grants to 
the body and no other body but the body at large can take 
the grant—for, if the king grants a ſword to be carried be- 
fore the mayor, he grants it to the corporation at large by 
the corporate name. Therefore, when the king confirms 
all theſe preſcriptions—if one of theſe preſcriptions was from 
all time a ſelect body, regulating and managing the internal 
government of the place by charter—which the preſcription 
App aqpioges the king grants to the body at large, that 
is, to the corporation, that it ſhall have this power incident 
to a corporation, independantly of the grant. Theſe rights 
don't claſh with each other; and the charter muſt be ſo cons 
ſtrued as to give effect to them. 


The firſt piece of evidence, therefore, that I offered was 
this—not to ſhew (though I might have gone that length . 
upon the authority of the caſe of the King v. the, Uniwverfity 

Cambridge) that, where a corporation exifts by . 
on, and then is re- incorporated, and other ſtatutes and ot 
charters given to it, it may accept in part and reject in par. 
I did not contend that but ] contended Ai, which I am 
ſure never was diſputed—that, when a charter is granted to 
any body corporate, exiſting by antecedent charter of in- 
corporation, that new charter undoubtedly gives the law, 
as far as it cannot ſtand conſiſtently with the other—but that 
the object of the court will be ſo to explain the Chas 
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mat it may ſtand in ſound conſtruction with all the other 
charters which are confirmed by the king who grants li 
charter. | h "7: 


If the ting, by inſpeximus, recites other charters, un- 
doubtedly thoſe charters are to be taken into conſideration 
for the purpoſe of conſtruing the charter given by the king, 
for all former charters are confirmed. d therefore, be- 
fore your A can put a ſound conſtruction upon the 
charter, you muſt look to thoſe other charters which are 
confirmed by the charter under examination, to ſee how 
they will ſtand together Then if you are to look at a char- 
ter, you muſt look at the preſcription, for the preſcription 
is the ſame as the charter, with this difference, that you 
have no way of getting at the preſcription but by examin- 
ing it as a fag. a 


It was ſaid “ this is giving a 8 to a jury which 
does not belong to it.“ Nothing lite it; the moment the = 
ſcription is laid in evidence before the jury, the duty of the 
judge is to aſk what is found by them as to the preſcription, 
and, when theſe facts are found, the judge, in his direction 
to the jury, is to conſider that preſcription ſo eſtabliſhed by 
uſage the ſame as if it had been upon the face of a parch- 
ment; and the jury would have been anciently ſubje& to 
an attaint if they refuſed to carry into effect the law as de- 
— by the judge—and, in theſe times, a new trial would 


I, therefore contend, I had a right to call upon the learned 
judge to look at the ſtate of that Corporation atthe time 
King Charles granted. the charter, and at the time he con- 
firmed theſe preſcriptions; to ſee whether he did intend to 
make this alteration which the charter is ſuppoſed to make— 
| offered as ſtriking a piece of evidence as could be offered, 
an entry as ancient as the time of Queen Elizabeth. The 
whole corporation were afſembled together and they ſtate— 


For as much as upon due conſideration of the ancient 

* cuſtoms of this town, it ſeemeth, that there ought to be 
* amongſt other things.a common council within the ſame, 
* of the Mayor, Aldermen, and twenty four others of the 
* moſt diſcreet and ſubſtantial Free Burgeſſes and Inhabi- 
* tants thereof, by whoſe diſcretion, or the greater number of 
* them, in their common aſſemblies, without 'the reſt of the 
* commonalty, all cauſes touching the common wealth and 
; 22 overnment of this town ought from time to time to 
dbe ordered and diſpoſed, which id good uſage by uſur- 
« pation 


| 
| 
| 
| 
| 


of the power in 
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« pation of late, diſordered aſſemblies of the whole 
* mons have taken place, wherein through the variety of opi. 
« nion of ſuch a multitude, ſeldom any good ſucceſs has en- 
« ſued”—It then ſtates—That theſe uſurped aſſemblies 
ſhould be diſcontinued, and that this common council ſhall 
go on according to the ancient cuſtom: 


Now, let us ſee whether this can give to this commer 
council any thing like the root and origin of a by-law—in. 
poſſible! becauſe, if this common council by ancient cul. 
tom had had it by delegation, theſe aſſemblies of the com- 
mons conld not be ufurped Alt might be an indiſcreet exerciſe 

the whole body, but the whole body mi 
re-enter into its rights, and its aſſemblies could not be 
here, then, is evidence of a preſcriptive right in this common 
council to make laws and ordinances. ö 


This volume in my hand oontains entries in the corpo- 
I read this remartable entry — That the common council, whoſe 
authority is ſuppoſed to be cut down by this charter of 
Charles the firſt—that the common council lay a tax upon all the 
inhabitants of the place for the purpoſe of procuring thi 
very charter of Charles the firſt !—And from the granting the 
charter of Charles the firſt, the common council in one uniforn 
and uninterrupted ſeries of proceeding, without an entry, 
without a freſh delegation—continued down to the charter 
of King William, to make theſe by-laws. * 


The next poſition, then, is that this charter of Willian 
granted it again to the corporation at large. This volume here 
contains the uniform and uninterrupted proceedings of this 
body to the hour that I have now the honour of addreſſing 
your Jordſhip. So that during all theſe ages, one conſtruction 
only hath been put upon this charter. But it was reſerved'to 
the tumult of the laſt general elefion—one would have 
thought that the hour of abſtraction and filence was better 
for ſuch a purpoſe—but in the midſt of the rejoicing and 


ration books of great numbers of them; and, — others, 
7 


tumult of an election, this new conſtitution up. 


I will now tate the charter of King William; and, when 
I ſtate that charter, I ſtate it, abandoning every thing I have 
been already ſaying to the court, and ſuppoſing, argu- 
ment's fake, that it was the intention of Charles the firſt to 
grant to the body at large the power they contend for; but 
the contrary (for the reaſons I have already alledged) I ftill 
ſhall inſiſt upon, when this matter comes hereafter to be diſ- 
cuſſed. * 
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Lord Kenyon. Is there an expreſs power of making by-laws 
iven by N of Charles the firſt, or only a general 
:ncidental power which all corporations have? 


Mr. Erftine reads And we further will by theſe pre- 
« ſents, for our heirs and ſucceſſors we grant, that the mayor, 
« bailiffs, and burgeſſes,” which is the corporate name of 
the town, of the ſaid town for the time being, or the 
greater part of them, of whom the ſaid mayor and one of 
« the bailiffs of the town N we the time being, we 
« will to be two, p public notice t given for that purpoſe, 
« afſembled, may wy gre have power and authority of 
granting, conſtituting, ordaining, and making from time 
« to time any reaſonable laws, ſtatutes, conſtitutions, de- 
« crees, and ordinances” —and ſo on. | 


Now, when I come to my comments on the ſtatute of 
King William, ue lordſhip will find the ſame expreſſions 
are made uſe of, The mayor, bailif, and burgeſſes,” when, 
by the very letter of the charter, the king does not mean the 
body at large but expreſſes that he means the common council, 
the forty that he has created; King William confirms the 
charter of Charles the firft, and he confirms all the preſcrip- 
tis which that charter confirmed, and then Mr. Serjeant 
Adair argues thus That ſhuts our mouth; for, if King 
% William, by this charter, confirms the charter of Charles 
© the firſt, he muſt confirm it in toto; and, conſequently, 
« we muſt have that power which that charter gave us. 
To which I anſwer, if any ſuch ment deſerves an an- 
ſwer—+* Why then, when King Charles the firſt confirms my 
* preſcriptions, is not the charter of Charles the firſt as in- 
« conſiſtent with the repeal of my preſcriptions, as the charter 


« of King William with the repeal of your charter of Charles 


« the rſt f 


King William begins with theſe words Now know 
ry ye,” (this is the _ of granting —— A — we 
graciouſly affectin ce, tranquillity, | o- 
5 — the ſaid — and the burgetſes and inhabi- 
* tants thereof, and deſigning to take away all thoſe diffe- 
* rences and doubts in this particular.” What is it the 
cing begins by doing, and which it is almoſt the only object 
of the charter to do? How is he to ſettle the good govern- 
ment of the town ? by creating a common council / He begi 
by ſay ing That there ſhall be officers and miniſters, 
and one honeſt and diſcreet men of the bur of the 
* town aforeſaid, who ſhall be and be called the common 
council of the ſaid town.” He then goes on and 
that 
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* that they ſhall continue in their office quamdiu ie bene ggf | 


« /erint”'— What © / bene geſfſerint” is, according to 
gentlemen, I cannot tell, for, according to them, they haye 
uo authority whatever, for the king confirms none, except I 
am right in the conftruftion I am about to put upon the 

words I ſhall ſtate. . 2 


Then it ſtates that they are to! continue in office; W 
& leſs ſome one or any of them happen to be removed for 
a reaſonable caufe by the mayor, bailiffs, and common w]. 
e cil of the ſaid town, or the major part of them for the 
„time being.“ The king does not ena& that they all 3 
ſo removed but, unleſs they happen to be ſo. thereby e- 
ferring to the power exiſting in the common council %% 
that time, of removing one another; and then the king 
on to ſtate his charter thus“ And we further will, 
theſe preſents for ourſelves, our heirs and ſucceſſors, we 3 
« grant to the ſaid mayor, bailiffs, and burgeſles.” © 1 


* . 0 
* - 
mJ 


Tour lordſhip will have the goodneſs to attend to thels 
words; the grant is ſtill to the mayor, bailiffs, and burgeſſe © 
and their ſucceſſors —** That the mayor, bailiffs, and bu 
“ ſes of the town for the time being, or any twenty fit i 
* them.” Now that does not mean any twenty five of the 
burgeſſes at large, as your lordſhip will find“ any twenty 
* * of them aſſembled, of whom the mayor, and one f 
« the bailiffs of the ſaid town for the time being, we wille 
be two, be, ſhall be, and may exiſt as a common council 
„ of the ſaid town.” The common council he has before 
enacted ſhall be a permanent ſtanding body of the number 
forty and one; and ſhall be able and be empowered in ths 
form of a common council, all thoſe things to ordain, W 
cute, or perform, in as full a manner and form as the fony 
and one council men of the ſaid town in common con | 
reſent and aſſembled can do, ordain, execute, or perform. 7 
Na may by theſe preſents do, ordain, execute, or perfom, 
but — to a body exiſting for age— referring to them 
as an exiſting body, that they ſhall, in the ſhape of a com 
mon council, as he has for ever conſtituted them, ordaa, 
execute, or perform every thing that they might do, ordain, i 
execute or perform, | — 


What are they to ordain : — what are they to execute 


what are they to perform? — There is no one power given 0 
them by this charter what is a common council man 
we muſt either aſk that queſtion in fa# or in law—if we aß 
— to fa throughout all England the common counti 


ve that ſpecies of authority if we look to lau it is a non | 
| deſcript ® 
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deſcript—The common council maft mean a body conſtituted 
—— uſeful purpoſes; 1 object of the charter is 
for the good government and tranquillity of the town. 


King William then ſtates in his charter how this body 
is to be continued - and there, the other fide ſay, when he 
ſpeaks of the mode of continuing this body, he refers to the 
eſtabliſhed uſage ; but, he does not refer to the eſtabliſhed 
uſage, when he ſpeaks of their powers ; therefore their pow- 
ers remain as originally conftituted, and their powers remain 
untouched—T he words are theſe If any mayor or common 
« council man ſhall happen to die, or from his office or 
« from their offices be removed or depart, or refuſe to ſtand, 
« then, and in every ſuch caſe another fit pe or fit per- 
« ſons from time to time to and into the office of him, or to 
« and into the offices of them ſo removed or dying or refuſ- 
« ing to ſtand, ſhall be elected ſworn and appointed by ſuch 
« perſons, in ſuch manner time and form, as in that particu- 
(0 a was uſed and accuſtomed before the making of a cer- 
« tain charter or letters patent granted to the mayor bailiffs 
« and burgeſſes of the ſaid town, bearing date the 18th day 
« of July, in the 29th year of the reign of the late King 
« Charles the ſecond, and the office or offices, place or places, 
to which he or they ſhall be elected and ſworn, he ſhall ex- 
« exciſe and they ſhall exerciſe.” 


What are they to exerciſe ?—The office—ordain execute 
or perform in the manner ſtated for ſuch time and times as 
was uſed and accuſtomed, referring to the practice before the 
twenty-ninth of Charles the ſecond, in the manner I before 
ſtated—and therefore if it be aſked why do I aſk the intro- 
duction of evidence here ?—I don't aſk the introduction of 
evidence in order that the judge may aſcertain what the of- 
ice of the common council i5—and that the common council 
have a right to ordain by-laws —No! becauſe I think the 
charter is clear that the king intended they fhould fo ordain and 
execute, but I muſt refer to the manner in which that autho- 
rity was conſtituted and executed, becauſe the king in the 
body of that charter refers to that as a fact. 


There are a great number of caſes which eſtabliſh the 
ſanity of uſage -I don't mean to ſay that »/age can interfere 
with th unequivocal words of a cla ter; but it was laid down 
in this court, in the caſe of the King v. Varlo, in Cowper's 
Reports, 248, 9, 50. The queſtion was—What was the 
true conſtruction of the words of the charter A majority 
* of the mayor, aldermen, and burgeſſes, who were afſem- 
* bled,” Whether the major part of them referred to the 
5 major 
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major part of the body aſſembled, or the major of the 
ab Hole 3 yo Mansfield there Fe The 
« uſage anterior to the charter of Charles the firſt cannot 
“ alter the charter, but it will guide the conſtruction in a 
&« caſe where it does not 2 appear that the charter meant 
to vary ſuch former ulage.” 


Therefore, when Charles the firſt's charter does confirm 


all the ancient preſcriptions of the place; and when, in 


conſequence of that charter, no alteration takes place, but 
for a ſeries of ages the government of this place has conti. 
nued in that uniform current that I have juſt now ſtated, J 
humbly apprehend that the charter is unambiguons on my fide; 
and, therefore, that it was neceſſary the judge at the trial 
ſhould have looked at that evidence which J offered to lay 
before his lordſhip. | 


Upon theſe grounds, I humbly move your lordſhip for a 


rule for a new trial. | | 
Lord Kenyon. The verdict was for the plaintiff? 


Mr. Erfhtine. Yes—all the evidence that I offered was re- 
jected My evidence went to ſhew by an uniform uſage, that it 
was not a delegated body previous to this charter in conſe- 
ſequence of by-laws, but a * body, exiſting from time 
immemorial with the knowledge of the corporation, | 


Mr. Juſtice Groſe. I dare ſay the charters are 
printed. | . 


Mr. Erſkine. Vesand we purpoſe to ſend one toeackof 
your lordſhips, with one or two marginal notes, where we 
think the tranſlation is not quite correct. ö 


Lord Kenyon. Take a rule to ſhew cauſe. 


The MA VOR, BaiL1rrs, and Bu ROESsEsõ, 


or LIVERPOOL, 


Axainſt 
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Mr. Juſtice Gro/e read Mr. Baron Thompſon's report— 
Mr. Baron 1 after ſtating the evidence, con- 
cluded thus“ 

Charles the firſt, having expreſſly given the power of mak- 
ing by-laws to the mayor, bailiffs, and burgeſſes in unam- 
biguous terms, and the power having not, as I conceive, 


been taken from them by the ſubſequent charter of 


William the third, ao evidence of uſage, contrary” to it, 
ought to be received. | 3 


Mr. Serjeant Adair, 


FROM the report of the learned judge which has 
been read, the court is accurately poſſeſſed of the queſtion 
which aroſe in this cauſe; and it is certainly ſtated in that 
report, that there appears to have been zo queſtion as to the 
by-law itſelf, but merely as to the authority by which that by- 
law was enacted—and that the ſingle queſtion to be tried in 
this cauſe was, (In what body of the corporation of Liverpool 
* the legiſlative authority of that corporation was veſted ?” 


The learned judge has ſtated that he was of opinion 
that no evidence of uſage ought to be received in oppoſition 
* to the clear and unambiguous terms of the charter of Charles 
the firſt” And, my lord, I confeſs, that when I recol- 
lect the grounds upon which my learned friend made this 
application to the court (of which I believe I am pretty fully 
and accurately informed) notwithſtanding the abilities > 

O 2 


was of opinion, that the charter of 


” 
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the gentleman who made that 2822 I do not ap- 
prehend that I ſhall have a great of difficulty in over. 
turning the grounds upon which it has been attempted to be 
ſupported; for I find, and I could not have found otherwiſe, 
knowing, as I do, that my learned friend's knowledge of his 
profeſſion, and of the law, is equal to his ingenuity—1 find 
that there will be very little difference between us with re. 
_ to the principles of law that are applicable to this 
caſe. | | | 


The propoſitions I am going now to ſtate, as they have 
never been controverted yet by my friend, but, on the con- 
» in the most unqualified manner admitted, will be thoſe up. 
on which the deciſion of the court muft depend; _ if 
they are, I am fatisfied I have the good fortune to have ſeen 
a * little book in the hands of ſome of your lordſhips, that 
will fave me a great deal of trouble in bringing this queſtion 
to a deciſion. — R 


The principle, which I conceive to have been clearly 
admitted, and which cannot, at this time of day, be contro- 
verted, is, that where the words of a charter, given by the 
competent authority of the crovm, and accepted by hf to whon 
&« it is granted, are clear and unambiguous, no uſage whatever 
« prevailing in that body to which the charter is ſo granted, 
% and who have accepted that charter, from whatever ſource 
« it may have originated, or how long ſoewer it may have pre- 
« vailed, can prevail againſt the expreſs directions of that 
charter ſo accepted.” 


I am, on the other hand, perfectly ready to concede to 
my friend, that which he laid down as the ground of his 
application, as far as it is a principle of law that “ where, 
& 1n fair conſtruction, the words of a charter, are ambigues, 
« and may be doubted on the charter itſelf, then you are to 
„ call in the aid of gſage; that the beſt rule and conſtruc- 
« tion is the uſage that has prevailed by the ons who 
4 have accepted that charter.” Theſe propoſitions are . 
clear, that I do not think it neceſſary to eater to any authori- 
ty for them, except one which has been mentioned by my 
learned friend himſelf. It is very ſhort, and I will ſtate it; 
becauſe both the propoſitions, the one which (on my part) J 
aſſert, and the one which (on the part of my friend) I am 
ready to admit, are clearly and diſtinctly ſtated in that au- 
thority he himſelf referred to- mean in the caſe of the 

King v. FVarlo, which is reported in Cowper, 248—The 
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A printed tranſlation of the charters of Charles the firſt, and Milliam 
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lage referred to by my learned friend, and which, if he had 
not furniſhed me with, I ſhould have ſtated, is to be found 


in page 250. | 


My Lord Mansfield ſtates, that, upon the words of that 
charter alone, he had himſelf no doubt upon the conſtruction 
of it. The part which I refer to is this; “ but ſup the 
« words of the charter are doubtful, the gſage, in this caſe, 
« js of great force; not that uſage can overturn the clear 
« words of a charter; but, if they are doubtful, the ꝝſage 
« under the charter will tend to explain the meaning of 
« them.” This was referred to by my learned friend when 
he made the motion; and it contains preciſely the principles 
upon which I wiſh this cauſe to be decided. For, if the 
conſtruction of this charter which I hold in my hand 7s 
doubtful, if any ingenuity can make it doubtful, if there is a 
ſugle individual, who hears this cauſe to day, and who will 
take the trouble of reading this charter, who can afterwards 
lay his hand upon his heart and ſay that he doubts upon the con- 
ſtruction of it, I am ready to agree that the learned judge 
has done wrong in rejecting the evidence that has been offered, 
and concur with my learned friend that it is fit this cauſe 
ſhould be tried again; and I will meet my friend directly upon 
that ground, and to every one of his arguments that I have had 
communicated to me, I ſhall fay, (J hold in my hand that 
« awhich is an anſaver to the whole of his caſe.” 


It being, therefore, conceded to me that, by-the law of 
corporations, when a charter is clear and unambiguous, and 
has been accepted, age cannot overturn iI am only to ſtate 
to your lordſhip what this charter is; and to recal your 
lordſhips' recollection to it, if your lordſhips have already, 
which I have no doubt you have, deliberately read it, to 
ſew that it is impoſſible that the. ingenuity of man can raiſe 
a doubt upon the conſtruction of the words of it. 


The charter, under which the corporation of Liverpool 
now act, is the charter of King William the third; a charter 
reciting by inſpeximus the then ſubſiſting charter of Charles 
the firſt, repealing in expreſs terms an intervening charter 
granted by Charles the ſecond, making ſome alterations and 
additions in the rights and privileges granted by the charter 
of Charles the firſt, and in expreſs terms confirming all that 
is not ſo altered I therefore, my lords, conſider the charter 
of King William as a direct confirmation, and as a new grant 
of all thoſe privileges to every reſpective body of this cor- 
poration, or to the corporation at large, which are in clear and 
* terms conveyed to them by the charter of Charles 
the firſt, and I conceive that it is impoſlible to contend, that 

A 
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a charter of confirmation can operate ſo directiy contrary 
both to its name and to its intention, as to be confidered as ye. 
ſeinding any part of a charter recited by in/peximus, and ſo 
confirmed, which in direct terms is not br a, or repealed by 
that ſubſequent charter. | 


| | Beſides that charter of King William which recites by 
inſpeximus the charter of King Charles the firſt, in which the 
whole written deſcription 4 the corporation of Liverpool is 
contained, there is a /ub/equent charter, which was in evi. 
_ dence upon the trial of this cauſe, ted in the reign of 
George the ſecond; and in es too is contained the whole 
written law of the corporation of Liverpool. 


. Lord Kenyon. I believe that charter of King George the 
ſecond 1s not before the court. ans, + 


a 5 

Mr. Erftine. It is to be recollected, Hat was admitted as 
explanatory of a charter which did not admit of any explana- 
2 | 25 l 


Mr. Serjeant Adair. My friend has recalled to my mind 
that it would be neceſſary for me, hereafter, to ſhew your 
lordſhip how greatly my friend has at all times miſconceived, 
or affected to miſconceive, the evidence given on our part 
on the trial—I ſhall run no riſk of its being explained away, 
or combating the air upon a ſuppoſition that that miſcon- 
ception had been entertained ; [44 this was not given in evi. 
dence for the purpoſe of explaining that which needed no expla- 
tion, but it was given in evidence for other purpoſes, which 
1 ſhall preſently ſtate more diſtinctly to the court, which! 
ſhall now merely hint at—It was given in evidence to ex- 
clude all doubt of the acceptance of this charter, which muſt 
have been the only queſtion of fact; and to exclude all pol- 
ſibility of a wild preſumpti6n, which was hinted at in ſome 
ſtage of this — that ſome other charter had been granted 
which did not appear in the cauſe, which altered. the rights 
under the charter of Charles the firſt. For this purpoſe 1 
apprehend that part of the evidence was material and ws 
concluſrve | | HED 


My learned friend; having admitted that the law is, as 
have ſtated, that in general + on the terms of a charter art 
clear and unambiguous, thoſe terms muſt prevail againſt ay 
uſage; and that no uſage can be — evidence agal 
that charter, was, therefore, driven to the deſperate attem 
of ſhewing that there was ſome ambiguity or doubt in 
conſtruction of this charter. If my friend has been -_ 
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ceſsful in that, my underſtanding has not been able to reach 
the refinement and ingenuity of the arguments by which it was 
ſupported : it ſeems to me he has made no progreſs whatever 
in that; for the only reaſon, becauſe no human ingenuity can 
throw a doubt upon the ſubject. 


The charter of Charles the firſt is diſtinctly recited by in- 
ſpeximus in that of King William; and your lordſhip will 
nd that it is, in very general terms, afterwards confirmed in 
every point in which 1t is not altered. Amongſt other reci- 
tals of the charter, it grants the power in queſtion in the 
terms which I am now going to ſtate ; and thoſe terms are 
ſuch, that it renders it extremely difficult, indeed, for me to 
make uſe of any other argument than that of reading the 
words themſelves, to ſhew they are incapable of doubt. 


« We grant to the mayor, bailiffs, and burgeſſes of the 
« town aforeſaid, for the time being, or the greater part of 
them, of hom the ſaid mayor and one of the bailiffs of 
the town aforeſaid, for the time being, we will to be two, 
© upon public notice thereof given for that purpoſe, aſſem- 
« bled, may and ſhall have power and authority of granting, 
« conſtituting, ordaining, and making from time to time 
any reaſonable laws, — conſtitutions, decrees, and 
* ordinances, in writing, which to them, or the — 2 nn 
of them, of whom the mayor and one of the bailiffs of the 
ſaid town, for the time being, we will to be two, ſhall 
« ſeem to be good.” 


And, my lord, it goes on to ſhew for what purpoſes theſe 
laws ſhall be made—** and ſhewing in what manner and or- 
der the ſame mayor, bailiffs, and burgeſſes, and all and 
* ſingular the officers, miniſters, — artificers, inha- 
© bitants, and reſidents of the town aforeſaid, in their offices, 
functions, miniſtries, trades, and callings, within the ſaid 
* town and liberties, and precincts thereof, for the time be- 
* ing, ſhall behave and condu themſelves. And that the 
* ſaid mayor, bailiffs, and burgeſſes of the town aforeſaid, 
* forthe time being, or the greater uu of them, of whom the 
* aforeſaid mayor and one of the bailiffs of the town afore- 
* ſaid, for the time being, we will to be two, as often as a 
* ſhall have made, appointed, ordained, or eſtabliſhed ſuc 
* laws, rights, ordinances, and conſtitutions, in the manner 
. aforeſaid, may and ſhall have power to make, ordain, li- 
mit, and provide in the like manner, ſuch pains, puniſh- 
ments, and penalties, by impriſonment of the body, or by 
* fines or amerciaments, or by either of them, againſt and 
* upon all offenders againſt ſuch laws, rights, * 
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„and conſtitutions, or one or any of them, as and which to 
ſame mayor, bailiffs, and burgeſſes of the town aforeſaid, 
for the time being, or the greater part of them, of whom 
« the ſaid mayor, and one of the bailiffs for the time, ve will 
« to be two, ſhall appear to be neceſſary.” l 


My learned friend has made uſe of one argument which 
it is neceſſary to take notice of now that all powers of e 
deſcription are granted to the corporation at large by the ay. 
porate name. I am ready to aſſent, alſo, that that is 
the caſe; but, my lord, it is alſo as uſual, when a charter 


grants powers to a corporate body at large, by their corpo- 


rate deſcription, to define y whom thoſe powers ſhall be ex. 
erciſed. | 


Now, I ſhall contend, though it is not neceſſary for me 
by any means in this caſe ſo to do: but I. ſhall certainly con. 
tend, that, if a charter grants certain powers to the 5 1 
large, without declaring by whom they ſhould be executed, 
that is a grant to the body at large to be executed by 74 
but it is unneceſſary tor me to go that length, becaule this 

charter has not only granted this power to the at larpt, 
* but it has di/indly defined by whom that po de er 
ecuted; for it is a = to the faid mayor, bailiffs, and burpeſſi 
of the town aforeſaid, or the greater part of them, upon pub- 
lic notice thereof given, for that purpoſe aſſembled. N 


My lor, Who is to be afembled ? the mayor, bailiffs, and 
burgeſſes ; for the grant is to them, or the greater part of them, 
upon public notice thereof, aſſembled ; it, therefore, is dear 
and expreſs: and wants only the common underſtanding of 
language and grammar to find from this clauſe that it is the 
mayor, bailiffs, and burgeſſes who are to be aſſembled; the 
grant is to them, or the greater part of them, upon public w- 
tice affembled—T he mayor, bailiffs, and burgeſſes, are to be f. 

—for what? For that purpoſe—for what f 
for the purpofe of making by-laqus: it is impoſſible to doubt 
the grant is to the mayor, bailiffs, and burgeſſes, or the greater 
part of them, upon public notice for that purpoſe, afſemdled; 
that is, to the mayor, bailiffs, and burger the body at my 
or the greater part of them aſſembled, upon public notice, fo 
the purpoſe of carrying into execution that power which b 
granted to them. N 


It, therefore, is not leſt at large by whom the ſhall 
be executed; it "is not granted in looſe and inden terms 
to the body at large, leaving it open by whom it ſhall be exe. 


— 


euted; but it is granted to them led, for the purpoſe of 
, carrying 
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ing that power into execution—A power of doin 
Shar? of « — ordaining, and making any ab 
« able laws, ſtatutes, conſtitutions, decrees, and ordinances, 
« jn writing, which to them, or the greater part of them, of 
« whom the mayor, and one of the bailiffs of the ſaid town, 
« for the time being, we will to be two, ſhall ſeem to be 
«,vo0d, wholeſome, uſeful, honeſt, and neceſſary” —To 
whom? —the charter does not leave it at large, to whom 
theſe ordinances ſhould ſeem to be good, wholeſome, ufeful, 
honeſt and neceſſary—but it is—to hem, or greater part of 
them. Nobody is mentioned before to whom the words 
« to them, or the greater part of them can — poſſibi- 
lity, or any ſtrain of conſtruction, be applied, except the 
mayor, bailiffs, and burgeſſes, which is the body at large; it 
therefore grants to them, aſſembled for the purpoſe of car- 
rying into effect that grant, the power of making ſuch by- 
lags, ordinances, and conſtitutions, as ſhall ſeem good to 
them. | 8 ; 


Now, is this the way in which it would have been ex- 
preſſed, if it had been granting to the corporate body a power 


- to be exerciſed by ſome lefſer deſcription of the corporation 


If it had been a new grant to any lefler deſcription of the 
corporation, or even if it had been intended as a confirma- 
tion of a power which had been exerciſed before by any 
deſcription of men different from _s 45 at lar y rms 
it not, after ting to the mayor, bailiffs, er, 
have ſaid ther tha 18 who were to make the ns, a 
ſhould aſſemble for that purpoſe, and that _ perſons ſhould 
conſtitute ſuch by-laws as to them, the perſons intended to 
make them, ſhould ſeem good ? 


It, therefore, it had been in contemplation of the fram- 
ers of this charter that any other deſcription of men whatever 
had, or were to have, any authority in the making of by- 
laws, that body muff have been ſpecified, when it deſcribed 
how that power was to be uſed—It was to be uſed by the 
boom aflembled for exerciſing the power, and the perſons 
whom they were to be approved. The mayor, bailiffs, 
* and burgeſſes, of the town aforeſaid, for the time being, or 
the greater part of them, of whom the ſaid mayor, and 
* one of the bailiffs of the town aforeſaid, for the time be- 
* ing, we will to be two, upon public notice thereof given 
for that purpoſe, aſſembled“ which is in unequivocal 
terms ſtated to be the mayor, bailiffs, and burgeſſes, AT LARGE. 
The fame mode of expreſſion runs through every — of it; 
!t1s that the ſame mayor, bailiffs, and burgeſſes of the town 

P | aforeſaid, 
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aforeſaid, of whom the mayor and one of the bailiffs of the 
ſaid town, for the time being, we will to be two—and after 
they have appointed ſuch by-laws, they ſhall conſtitute and 
provide penalties: But again, to prevent the poſibility. of 
miftake in the former part of the clauſe, it is ſaid © which 
to the /ame mayor, bailiffs and burgeſſes, or the greater 
part of them, ſhall appear to be neceſſary, fit, and pro- 
« per.” | | * 
My Lord, I really can only read this clauſe, and point 
it out in the manner that I have already attempted to do; 
for it is impoſſible for human ingenuity to find an 
to make this clearer than the reading of the clan, 
The words that are uſed are as clear as diſtint—as little 
liable to be miſunderſtood, as any that I could ſubſtitute in 
their place; and I am far from being aſſured that, if I were 
to confide enough in my own ingenuity to change the word- 
ing of this charter in ſuch a manner as ſhould anegui 
cally convey this power to the burgeſſes at large, and ex. 
clude all idea of ſuppoſing it granted to any body elſe—! 
could rely with fuch confidence upon my ingenuity in ſub- 
ſtituting ſome other words, that I might not by ſome poli 
bility ſubſtitute in their place words upon which ingenuity 
might raiſe a doubt, inſtead of theſe upon which =o ingemih 
n earth can do it. Therefore, upon the conſtruftion of 
this clauſe, ſtanding by itſelf, I ſhall come to conſider that 
hereafter, in any point of view, my friend may wiſh me to 
do, if he has any wiſh upon the, ſubject but upon this 
clauſe, ftanding by itfelf, it is ſo clear, that my anſwer to 
any ingenuity of my friend upon this ſubject, would be no 
more than this—“ 15 lord, 1 entreat you to read the charter] 
that would be my anſwer to every branch of the 1 
that ingenuity could raiſe upon this ſubject Read the char- 
„ter, it ſpeaks for itſelf !, | | 11 6 


Mx. Erſkine. + Perhaps it may ſave you ſome trouble to 
ſtate what I ſaid—I wiſh you had been preſent when J 
moved for this rule. 37174400. | 


* Mr. Serjeant Adair. | I believe I am poſſeſſed of every 
word that you uſed. 1 


- Mr. Erſkine. 1 appeal to my friends near me, that you 


have not the /malle/ft comprehenfion,' from the courſe of your 
argument, upon what I moved it — ast the leaſt ! 
Mr. Serjeant Adair. If my friend will hear me out, he 
will find I will omit no ground that he ftated, : 
Mr. Erſkine. 


ment 
e itſelf, | 
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Mr. Erſtine. You have not got upon the ſcent ! 


my be which the caſe furniſhes in ſupport of this motion, 
no argument, that comes from my learned friend, can de- 
ſerve to be treated with filence. I will omit no ground that 
he ſtated, for I believe I have every word before me that he 
uttered when he made this motion; I am ſure I am poſſeſſed 
of all that my friend then- ſtated—If my friend wiſhes to 


ſtate any thing elſe— 
Mr. Erſkine. I have no wiſh upon the ſubject. 


Mr. Serjeant Adair. My learned friend feeling, un- 
doubtedly, what every man muſt feel, that it was quite a 
forlorn hope to raiſe a doubt upon this clauſe of the charter, 
conſidered in itſelf, reſorted to this argument! I am ſure I 
touched upon his argument when I ſtated (for that was a 
part of what he ſtated) that every grant muſt be to the cor- 
poration at large. I have ſhewn that that obſervation did 
not "ply to this clauſe with any force, becauſe the grant is 
not only to the corporation at large, but it is expreſsly ſtated 
in terms which import, that it is to be exerciſed by char body, 
and that body only, to whom it is granted. I have hitherto 
touched upon no-other part of my friend's argument, I ad- 
mit, than that which would. infer an ambiguity in the expreſ- 
ſion, becauſe all grants muſt be made to the corporation at 
large; but all grants are not deſcribed to be exerciſed by the 
party who are not defigned to exerciſe them. 


My friend, therefore, in order to raiſe any doubt upon 
this clauſe, muſt contend that the mayor, bailiffs, and bur- 
zeſſes does not mean the body at large—Now every clauſe of 
the charter, and the body of the charter of King Charles and 
King William effectually combat any attempt of that kind; 
however looſe one might ſuppoſe the terms of this charter 
to be, they are not fo looſe as that ; for they are uniform in 
the application of thoſe terms to acts to be done by the bod 
at large; and whenever acts are to be done by any body elſe, 
the charter uniformly adopts a different mode of expreſſion 
in all the powers, which are ſtated confe//edly to be exerciſed 
by the common council—Tt is diſtinctly ſtated that by the com- 
mon council, eo nomine, they ſhall be exerciſed; all thoſe 
3 which confeſſcaly are at this day, by »/age as well as 
y the charter, exerciſed by the body at large, are uni- 
farmly throughout the charter ſtated in the ſame terms, with 
the power of making by-laws. I, therefore, can refer your 
lordſhips to every page of this charter, to ſhew that the 
P 2 charter 


Mr. Serjeant Adair. However feeble the arguments 
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charter diſtinctl es its own meaning in Every 
that, when it —— s a thing to be — whieh 3 
formly been done by the mayor, bailiffs, and burgeſſes, by the 
body at large, it ſays ſo; when intended to be done by 
body elſe, it knows how to expreſs its own meaning ; it de. 
fines that body by whom it ſo be done. 


I truſt, therefore, that my learned friend will be as un- 
ſucceſsful in ſhewing that there is any licence ar uncertai 
in the manner in which the term mayor, bailiffs, and burgeſſe, 
has been applied in theſe charters, as he mu/? neceſſarily be in 
raiſing any ambiguity in the conſtruction of the clauſe that 
J have read. But my friend has ſtated, that, though this be 
ſo, and there be xo an ambiguity, and ſuppoſing the charter 
of Charles the firſt to be ever ſo clear and unambiguous; 
yet, that the charter of King William, which he has 
ſtated to refer to an antecedent uſage, either puts a con- 
ſtruction on the charter of Charles the firſt, or, being a ſub. 
ſequent charter, and being accepted, if it confirms an ante- 
cedent uſage contrary to the charter of Charles the firſt, it is 
of ſufficient force to eſtabliſh that u/age in oppoſition to that 
charter, | 


T think now I come to the firſt part of that which my 
learned friend was eager I ſhould turn to—my friend ſtates 
that, whatever may be the conſtruction of the charter of 
Charles the firſt conſidered in itſelf, ſtill the charter of King 
William, by referring to an antecedent uſage,—— 


Mr. Erſkine. No, I do not mean that, or any thing like it 


Mr. Serjeant Adair. I will read what my friend faid 
and if he means any thing elſe, I will then fit down till he 
has ſtated it.— The firſt ropoſition I mean to lay down 
is this—That the charter o Charles the firſt never did gi 
or meant to give the power contended for to the body at large 
That is my learned friend's firſt propoſition ; and to that 
firſt propoſition it is that I have hitherto addreſſed my- 
ſelf—I, therefore, however frivolous the argument I allow 
may appear, becauſe it is always frivolous to endeavour to 
make that appear plain which 0 ingenuity can make doubt- 
ful, = it is directly addreſſed to the firſt propoſitiop 
my friend meant to maintain—That the charter never did give 
or intend to give the power contended for to the body at large—To 
that I ſay it is only neceſſary to read the charter to know 
whether it did or not? „ ſay there is a great difference be- 
tween a charter granted to a body never incorporated before, 
and a charter granted to a body exiſting by former _— 
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and by preſcriptions which former charters and which pre- 
ſcriptions are confirmed by the charter in queſtion” —Now 
I will take it in any order that my friend pleaſes, for in 

order it ſeems to me eaſy to receive an anfwer—Let us 
then conſider what the real conſtruction of this charter is, 
as applied to former charters or to former uſages ; what is 
the effect and operation of a ſubſequent charter granted to 
a body exiſting by a former charter, and by preſcriptions, 
which former charters and which preſcriptions are confirmed 
by the charter in queſtion—In the firſt place my learned 
friend produced n0 charter which contains a proviſion at all 
incon/i/fent with the plain conſtruction of the charter of 
Charles the firit. 


Mr. Erſtine. I tell you that the learned judge has pre- 
vented me from producing that charter becauſe I conſider 
the preſcription as that charter. 


Mr. Serjeant Adair. Indeed theſe interruptions are un- 
neceſſary! becauſe the very next word, if my learned friend 
would permit me 


Mr. Erſtine. I do not mean by way of interruption, but 
that it might not be thought (as you truly ſay you ſhall have 
no opportunity of replying) that I hold out to the court that 
you have been going on one fide or other of my objection 
without meeting it. 


Mr, Serjeant Adair. I do not poſſeſs the ingenuity to 
bring forward half a dozen arguments at once—my underſtand- 
ing muſt follow them one by one and ſtep by ſtep in the 
manner in which I am led to it—I am, therefore, taking 
the words of my learned friend conſidering the caſe of a 
corporation having former charters and preſcriptions which 
former charters and preſcriptions are confirmed by the 
charter in queſtion. I have ſaid that no ſuch former char- 
ter has been alledged—I was that moment going to ſay, 
(when my learned Friend interrupted me)—But my learned 
friend would infer this charter from the preſcriptive uſage of 
which he offered evidence—if my friend would have ſtopped 
ill J had finiſhed my ſentence, Hat was the concluſion f in- 
tended to make. ä 


My friend has contended that theſe charters are to be 
preſumed from the uſage of which he was excluded from giv- 
ing evidence will therefore ſtate here the rule of con- 
ſtruction The rule of conſtruction, I apprehend, cannot 
be doubted, it is the ſame that he Limfelf contended for i” 

t 
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the conſtruction of the charter of King William. The rule 
of conſtruction is, that a charter, referring to and confirm. 
ing former charters, or preſcriptions, from which former 
charters are to be preſumed, is to be conſidered as con. 
firming all thoſe charters, and all thoſe preſcriptions which 
preſume ſuch charters, except ſo far as they are. expreſſly al. 
tered by the charter of confirmation I, therefore, am. rea. 
dy, here again, to admit to my learned friend that the char. 
ter of Charles the firſt does operate as a confirmation of any 
former charter that my friend might have thought fit to 
produce, or of any former charter that he may . infer from 
pre/cription—T hat, in a word, to come at once to it, it 
rates as a confirmation of the former uſages and pre 
tions of the corporation of Liverpool, except ſo far as they 
are altered by that charter ; I admit that ; but, will any man 
ſay, that if it was a former preſcription and . uſage in the 
corporation of Liverpool, that any body, but the nan, 
bail and burgeſJes, ſhould make by-laws. Will any man at. 
ter reading the clauſe that I have read to the court, the 
claufe that I have entreated the court to read, and which 1 
ſhall entreat them to read again and again if it be 

Can any man, after reading that doubt, that, if any pre- 
ſcription did in fad exiſt in any other body in the corpora- 
tion of. Liverpool, this charter has completely annulled that 
preſcription; and has eſtabliſhed a 4 Ferent conftrudtion in 
that particular. The charter has generally confirmed for- 
mer charters and former ——ͤ—ͤ— ;. but the charter has 
dliſtinctly ſaid that by-laws ſhall be made by the mayor, bailifs 
and burgeſſes, or the major part of them for that pac al. 
ſembled ; and that ſuch by-laws ſhall be made as to the 
mayor, bailiffs, and burgeſſes ſhall ſeem good. 


4 ' 


The charter, therefore, has done juſt the ſame — 2 
if it had ſaid (ſuppoſing for argument's ſake that ſuch for- 
mer preſcription had exiſted, which, had it been neceſſary 
to go into, 1 ſhould-have denied) ſuppoſing, therefore, for 
argument's ſake, that that cfm | 

Lord Kenyon. We do not ſuppoſe any ſuch thing, be. 
cauſe it is excluded at preſent from his argument; you 
not go into it, | 


Mr. Serjeant Adair. For argument's ſake, it is ſo far to 
be ſuppoſed. 7 {> | 


Lord Kenyon. If fuch an uſage exiſted. the judge was 
wrong in refufing the evidence of it if it was admiſſible evident 
Lou cannot controvert that! 11 


* 
. 
J 
or 
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Mr. Serjeant Adair. Certainly, if it war admiſſible er. 
dence, but it might have exiſted de facto, and not be admiſſi- 


ble evidence as to this ſubjed? ! | 


Mr. Erſkine. That it is matter dehors, the charter. 


Mr. Serjeant Adair. Then is it a part of the charter 
which expreſſly ſays, that the mayor, bailiffs, and burgeſſes, ſhall 
make by-laws ſuch as to them ſeem fit; I fay, is it a part of 
that charter that /ome body elſe may make them ? I have not in- 

enuity enough to follow that argument. I muſt leave my 
Fiend in full poſſeffion of that argument, for I have no an- 


This charter of Charles the firſt, admitting it confirms 
every thing, that it does not expreſſiy alter and repeal, does 
expreſſly alter and repeal (if ſuch cuſtom had prevailed) the 
cuſtom of making by-laws by —— but the body at large, 
becauſe it expreſſly ſays, they ſhall be ſo made — made 45 the 
lach at large; it is the ſame as if it had faid; © We confirm 
« all the cuſtoms of Liverpool, except | as to mating by-laws, 
« and reſpecting that, we ſay, by whomſcever they have been 
made before, we now ſay they all be made by the mayor, 
« bailiffs, and burgeſſes.” Therefore, the charter of Charles 
the firſt, inſtead of confirming, does upon this point com- 
pletely do away the uſage of the corporation, if it differed 
from that charter before, or any former charter, if theſe 
gage were founded upon ſuch charter. 


But my learned friend ſays that, let the matter ſtand as it 
may upon the charter of Charles the firſt, the charter of 
King William does expreſsly refer to antecedent uſage, and that, 
therefore, as the /ub/equent charter is, if accepted, that which 
is to have force; and if it is either itſelf inconſiſtent with 
the charter of Chaz les the firſt, or if it is — of a 
gage inconſiſtent with that charter, the terms of the charter 
of King William, if they were to be found, or the gſage 
which it confirms, muſt prevail, even though contrary to the 
charter of Charles the firſt; and therefore, the evidence of 
that uſage ought to have been admitted; becauſe, if it exiſed 
it ought to have prevailed. | 


Then, the whole of the argument, as to the charter of 
King William ſeems to me to conſiſt in this ſingle fallacy— 
that my friend in his argument and application of it, he con- 
tends that reference to antecedent uſage which is to be found 
n one part of the charter, and to one. particular ſubject; 
with a general reference to former uſage. Now, your lordſhips 


will 


= 
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will find, that, when the charter refers to former ufage, 
it diftintly flates upon what points that uſage is to pre- 
vail ; and that is, upon the elefion of certain officers—of the 
common council, amongſt others; but there is not one word in 
the charter which intimates that BY-Laws were to be made 
by ſuch perſons as had been »/ed to make them—not a ſyllable 
that BY-Laws were to be made by any body but by theſe to 
whom the ſubſiſting charter, which they meant to confirm, 
had given that power. After reciting the very clauſe in gu. 
tion of that charter, it goes on to confirm that charter in 


every thing where it is not expreſſly altered and repealed... 


Lord Kenyon. Brother Adair, We cannot go further | 
now. 


Mr. Erfeine. If it would not be thought to 1 
on the court, I will ſtate to my friends on the other a, 
and which I really think is a duty I owe to the court as well 
as to them; becauſe I am very ſure my learned friend would 
not be diſpoſed to travel wide of the argument which he is 
to oppoſe himſelf to—I will tell him in a few diſtin& words 
abt I do mean; whether I mean any thing important is for 
your lordſhips by and by to decide, but it will be very con- 
venient for my — at leaſt to know what it is. 


I fay this, that here is a charter of King Charles the firſt 
granted to this corporation by the ſtile of the mayor, bailif 
and burgeſſes of Liverpool, reciting that that body by that 
name, and various other names of incorporation, had en- 
joyed various privileges, as well under charters of antece- 
dent king, as by preſcriptions long uſed and accuſtomed; 
Charles the firſt then confirms all thoſe antecedent charters, 
and all thoſe preſcriptions. y 


The charter of King William recites by inſpeximus this 
charter of Charles the firſt, and it confirms that charter, 
confirming alſo all other charters and all preſcriptions— 
Then, my lord, the queſtion is, What is the meaning of 
that laſt charter of King William ſo confirming all previous 
charters, which are confirmed as far as they may ſtand con- 
ſiſtent with one another, and all preſcriptions as far as thoſe 
— — may ſtand conſiſtent with this charter ? I hum- 

ly thought that it became the duty of the judge (for I never 
conceived that it was matter for the jury) in order to enab 
him to put a legal conſtruction upon the charter of Ai 
William, to know, in point of fact, what all antecedent 
charters, granted before that time, did contain; in 0r- 


der that he might ſee what was the meaning of a 5 
ons 
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ons which, by and by, for I do not mean to do it now, I 
will ſhew to be as clear as the light of the fan when they come 
all to be looked at. , 


70 I contended, therefore, that where a charter confirms 


other charters, and ſets them out by iſpeximus upon a re- 
cord, it never yet was doubted or denied that the judge muſt 
look upon thoſe charters ſo ſet out by in/peximas upon the 
face of the record. As little could it be denied, that, if 
this mode of conveyance had been adopted, wiz; if the king, 
inſtead of reciting by inſpeximus charters which be con- 
firms had only referred to their exiſtence without i 
them, thoſe charters, ſo referred to and confirmed, thou 
not inſpected, would be evidence in the cauſe Then, w 

is @ preſcriptim? a 2 is evidence of a charier once 
exiſting wie has been loft—1, therefore, ſaid to the learned 
judge, that there was a charter, before the time of Kg 
Charles the firſt, which that preſcription, the evidence of 
which was refuſed, would have manifeſted, under which 
charter a ſele& body going by the very name of mayor, bai- 
life, and burgeſſes, as well as the larger corporate name, had 
the power of making by-laws. = | 


I offered it to the learned judge—For what reaſon? to 
leave it to the jury whether ancient uſage, before this charter 
of Charles the firſt, undiſturbed by the charter of Charles 
the firſt, which is ſuppoſed to carry it another way, undiſ- 
turbed by the charter of King William, confirmatory of the 
charter of Charles the firſt down to the moment I have the 
honour now to addreſs myſelf to the court, that they ſhould 
ſay that the charter did not mean that which the law ſays it 
means upon its proper conſtruction? No—lI thank my 
friend for believing that I know the rules of my Je 
better. But that Mr. Baron T hompſon ſhould have ſaid to the 
jury thus—If you find the preſcription, if you find that a 
charter exiſts, ſugh as Mr. Erſkine contends did exift, by virtue 
of the evidence which he has offered to you, ſo that you 
have in a manner the charter, if you find that preſcription, 
then you will tell me ſo. 


Or if, without telling me fo, you are of opinion that 
that preſcription does exiſt, then I put this conſtruction up- 
on the charter; becauſe, the moment that my evidence had 
been received, it would have opened the eyes of the judge not 
of the jury, whoſe affiſtance I did not want in it, to put that 
conſtruction upon the charter of King William, which I 
think it will bear in itſelf without any other intrinſic aid, 
but which no man could doubt or heſitate a moment * 
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this evidence had been received, therefore I am not aſking 
the judge to receive any thing extrinſic. ' 


Lord Kenyon. You have put it very ingeniouſly and dif. 
tinctly; I hope the argument will confine itſelf to this Vou 
now fee that the time, which will be ſpent in merely ex. 
pounding the charter of Charles the firſt, is /o muck time 
thrown away ! | | Tu "$10 qu 


Mr. Erſtine. And I mean to contend, that the charter 
of King William per ſe, coupled with the charter of Charks 
the firſt per ſe, if the corporation had been begun that day, is 
quite clear] nobody could doubt it“ and ſtill leſs, if my evi. 
dence had not been ſhut out—The court will do me the ho- 
nour to recollect, I ſaid fo when I moved for the new 
trial. > a 1 1 

Lord Kenyon. My brother A//urft has got very * accu- 
rate notes, which correſpond very much with what you 
have ſaid. | N 

Mr. Serjeant Adair. My argument has applied to the 


ground Mr. Erftine has now ſtated, except as to one ground, 
which I take upon me to ſay was wot flated to them ! 


ADJoURNED. 


# Mr, Serjeant Adair was furniſhed with a copy of Guney's notes 


Tus 


The Mayor, BAI1LIFFs, and Bux Ess Es, 


or Liv ERPOOL, 
Againſt | #7 


THOMAS GoLIGHTLY, Ef. 


Mr. Erſkine. 


I UNDERSTAND that the Court expect from 
me, that I ſhould, in a more icular manner, ſtate 
the grounds upon which this motion for a new Trial is 
founded ; by which I am certain a great deal of time will 
be ſaved to the Court, and by which the cauſe will ſtand 
upon its true merits. I take upon me to ſay that no cauſe, 
at leaſt that I have been acquainted with in this court fince 
I have had the honour to fit here, is of greater importance; 
not only as it regards the peace and proſperity of this great 
and populous city, but as it reſpects all the corporations 
or the greater number of corporations in the kingdom For 
I have no difficulty. in ſaying (and I defire to ſtand or fall in 
the opinion of the Court as I make out this propoſition) 
that, if your Lordſhips ſhall refuſe a new trial after havin 
weighed and deliberated upon the grounds on which 
move it, there are not many corporations in the kingdom 
that can be ſaid, at this moment, o have any exiſtence. 


I take it for granted, that what I am about to do is for 
the advantage of my learned friends, who are on the other 
fide in this cauſe, becauſe, moſt undoubtedly, however weak 
my.arguments might have been at the trial, however weak 
they may be to day, however defective the grounds that I 
. - © may 
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may lay before the court for a new trial, if what the ju 
has done at the trial is not conſonant to the rules which his 
lordſhip is bound to obſerve, my weakneſs in ſtating it never 
ean diſappoint the judgement of the court ; however, it i 

an advantage that I ſhouid be as preciſe as poſſible. | 


My lord, I ſhall begin, then, with ſtating what the evi. 
dence was that was rejected; and; in doing that, I do not travel 
out of the report: a report _ can give the general nature of 
it: the judge, who rejected all evidence, could not therefore 
be acquainted with the nature of ny evidence; he does not 
reje& the evidence becauſe it is of his fort, or of that ſort, 
which is not relevant, but his judgment is founded upon the 
irrelavency of all or any evidence; and therefore it is o 
to me to ſtate what is contained in theſe three volu | 
(which I ſhall do, by the bye, very ſhortly) which I held in 
my hand at the trial at Lancafter, and the contents of which 
I offered to the learned judge at the trial. 


My lords, theſe books, which contain the records of 
this corporation from the moft ancient times, would have ef. + 
tabliſhed this propoſition ; That from time whereof the me- 
mory of man runneth not. to the contrary, in, the true 1 70 
acceptation of that phraſe; that, from all time, there exi 

a common council within this borough; and that that common 
council, ſo immemorially exiſting, exerciſed uniformly, even 
without that ragged fort of exception which was hypotheti- 
cally offered to your lordſhips by my learned friend behind 
me to day, of one inſtance, without one inffance to the con- 
trary, from all time exerciſed the legiſlative power of this 
borough having the right to make, and making by-laws, 


My lords, this may nut be true! my learned friend whiſ- 
pers it was not true; 10 much weaker the admiſſibility. of the 
evidence, for if it had no been true, he that maintained the 
truth of it would have been diſappointed; and' the charter 
would have obtained confirmation in their conſtruction 
from that preſcription not being „ nip. "99 your lord- 
ſhip knows, there is nothing more clear than that a counſel 
has a right to ſtate his evidence and to maintain that, if you 
would look at theſe records they would make out that pro- 
8 and that it is in vain, therefore, to whiſper or to 

aloud that the evidence would not have maintained 
at point, for that was matter for the jury and not for the 
judge. HEE 


Further, I contend that if the evidence had been admit- | 


ted, it would have appeared that this commun council carried 
on 
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is authority under the name of the mayor, bailiffs, and 
— * that it will appear by various inſtances, which (if 
the court wiſhes) I will read, that when there were not 
above twenty-three or twenty-four perſons of the common 
council preſent, oy were ſtated to be the mayor, one bailiff 
or two bailffs, the greater number er the burgeſſes; and 
that theſe entries were to be ſeen in abundance t hout 
theſe volumes. N 


My Lords, it would further have appeared, that, when 
the charter of Charles the firſt was made, the common council, 
whoſe authority is ſuppoſed to be cut deton by that charter of 
Charles the firſt, taxed the borough for we re char - 
ter, even the charter of Charles the firſt, upon the conſtruc- 
tion of which little may turn in the ſequel: of this cauſe— - 
That, notwithſtaning the charter of Charles the firſt confer- 
ring (as it is fuppoſed to confer) unambigueyſly. the power of 
wn by-laws to another body, the common council conti- 
ned to exerciſe the legiſlative authority in one uniform un- 
| courſe from that time to the charter of King 
William. That, when the charter of King William was 
made, confirmatory (as it is ſtated) of the charter of Charles 
the firſt, which. charter is ſuppoſed to have been made to 
beat down an antecedent uſurpation of the common coun- - 
cil, the ä 7 — 1 the ve body, 
without any thing like a „giving them that authority, 

— the face of the 4 continued from that 
ime to the moment that I have now the honour of addrefling 
four lordſhip, to exerciſe the ſame right of legiFation. That 
t never was queſtioned, or attempted to be queſtioned, till 
within living memory; and, when attempted. to be queſ- 
tioned, the perſons, who queſtioned it, were expelled. (/ome 
f them) from their offices in the corporation. 


And, my lord, the higheſt lights of the profeſſion, I 
might almoſt ſay, the Ag lights of human —_ and learn- 
/ gave judgment againſt them; for I cannot help being ſo far 
megular as to tell your lordſhip that I have lying, before me 
tte opinion of Lord Mansfield, when attorney-general,. ſtat- 
ng, in terms the mf unambiguous, what, without calling in 
lis lordſhip's aid, I would maintain that the charter of 
lg William, unaided by any evidence whatever, did confirm 
tte right of making by-laws to the body in ci. ſay it ar- 
Fs. All this evidence was at one froke rejected upon this 
pound, that the charter of King William, confirming the 
latter of Charles the firſt, conveyed the right of making 
ws ſo unequioncally and ſo unambiguoufly to the body at 
en that no uſage-=no antecedent charter us 8 

| nothing 
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nothing that ingenuity can invent to offer in evidence, ohuld 
palſibly diſtort it into any other conſtruction than that which 
was the judgment of the court. iow fog e 


My lords, without meaning in any reſpect to impeach 
the learning of Mr. Baron T homp/on, becauſe, indeed, upon 
a ſubject of this ſort, coming upon a ſudden at the 
the wiſeſt and the moſt learned Judges may miſtake the lay, 
1 arraign that judgment upon the ſeveral grounds which! 
ſhall ſtate to your Fordſhip—They have been ſtated before— 
they were ſtated in the trial; but whether they had been 
ſtated at the trial, or whether they were ſtated now, I have \ 
a right even to take them by ſurprize, by the ſubſequent Rte. 
ment of them; for, whatever arguments I can urge to you 
lordſhip, even in any ſtage of the buſineſs, if I ſhoulderen 
fortunately obtain new lights upon the ſubje& while arguing to 
your lordſhip, I have a right to take the benefit of them. 


The firſt ground I mean to take is this That the eri. 
dence rejected amounted, if uncontradicted, to compleat eri. 
dence of a charter exiſting before the charter of Charlke the 
firſt, under which the common council had ęxerciſed the legil- 
lative power; and that it was therefore neceſſary that the 
learned judge ſhould have received the evidence of that 
charter being: loſt, as he would have read the charter itſelf, 
the exiſtence of which was propoſed to be made out — 
evidence; in order, I ſay, to enable the judge to have 
the beſt conſtruction of the two charters of Charle the 

firſt and King William. 


Secondly, That the charter of King William, ſo fat 
from unambiguouſly conferring the power of making H 
on the body at large, confers it on the ſelect body in legal con- 
ſtruction; @ fortiori, when that legal conſtruction is aided by 
that which is referred to throughout the whole body of the charts, 
but which the learned judge ſhut out by the rejection of the 
evidence. That the verdict is, therefore, wrong even upon 
the evidence given, much more upon the evidence rejeed- 
and I take this opportunity of ſtating that, if the cout 
ſhould be, as I have no doubt it auill be, with me upon th 
part of the caſe, we ſhall defire leave, when the new trial's 

ted, to plead that charter ſpecially upon the record, is 
rive them to their demurrer in point of lag. 


Thirdly, That even, if the charter of Xing Millim 
would not bear the conſtruction which we put upon 1 
yet that ſtill the evidence rejected was admiſſible in tavo df- 
ferent points of view: either to eſtabliſh a partial arcep/on! 
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of the charter, by the corporation adhering to the power of 
the ſelect body, given to them under charters more ancient 
than either that of Charles the firſt or King William, or to be 
left to the jury as evidence that the charters were never ac- 


. cepted at all; or as evidence to raiſe a preſumption of other 


charters, not before the court, accepted and ated under. 
Whether our evidence, when produced, would have been 
of a fize and texture to have carried the judge the — — of 
maintaining a propoſition which uld not haftily be adopted 
of preſuming other charters, or preſuming partial acceptances, 
that would have been for the jury, under his lordhip's direc- 
tio in point of Jaw, to judge; but I ſhall maintain, by the 
ligheſt authorities, that it was evidence to be left to the 
jury. cl „ 0 n 


Theſe being the grounds, I will diſcuſs them, but not 
u great length, one after another; becauſe I take it for 
granted that I ſhall have an opportunity, when I have heard 
the arguments on the other fide, if your lordſhips think it 
neceſſary to call upon me again, to enlarge more upon the ſub- 
jet. With regard to the firſt, I cannot help ſaying, that 
the evidence which we propoſed, (the nature of it) ſeems to 
have been totally miſunderſtood Tour lordſhip will give me 
leave to read the antecedent part of the charter, which con- 


kings of England to this borough of Liverpool, and it con- 
firms all thoſe charters, and all cuſtoms and-preſcriptions ! 


Lord Kenyon. Two of your propoſitions are very im- 


portant Can a charter be accepted in part? 


tle anxious about it, when I conſider how I am ſupported 
in this cauſe ; but when J am ſtanding for the ſupport of a 
government which has exiſted from all time, and which is 
may ſought upon the ſuddłn to be ſet aſide in the heat of an 
fi; it is not a right veſted in me to reject any propoſi- 
tion that has ever been eſtabliſhed by the judgement of the 
court; and that has been eſtabliſhed by this court, when it 
rss filled as ſeldom any court in Eng has been filled— 
illed by Lord Mansfield, by Mr. Juſtice Wilmot, by Mr. 
Juſtice Yates, and by Mr. fultice Afton, who not only held 
upon great deliberation, but held it as a clear unanſwerable 
ein When I come to that part of the caſe I will tell 
jour lordſhip how I apply it; but I believe the cgurt will 
te diſpoſed to ſtop me before I conte that length. 


Lord Keen. No! 
* Mr. 


firms all former charters granted at any time by the different 


Mr. Erſtine. I contend that it may: but I am very lit- | 
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Mr. Erſkine. I rather think your lordſhip will, waa 
the ground upon which I mean to put the firſt part af ö 
caſe. The charter of Charles the firſt begins itt 
that Liverpool is an ancient borough, and the only pen 
the ſea in the county of Lancaſter; that it had enjoyei g 
rious immunities by divers charters and letters patent of df 
ferent kings and queens, as well as by various c 
preſcriptions, It then goes on to the granting part of the di 
ter; and then King William in his charter inſpects the cd 
ter of Charles the firſt, which charter of Charles the N 
confirms all thoſe antecedent charters and pre/criptions; ak 
then, in the cleareſt and moſt unambi language, Jig 
Wilan, by his charter, confirms all charters exiting kn 
given to the borough of Liverpool, and alſo all preſcriptuny 


Theſe charters are nine in number—One the ath 9 
Auguſt, the 19th of King Foin—The 24th of Marth tes 
13th Henry 3d. —The 22d of January, 6th Edvard yl 
The 2oth of June, 5th Richard 2d.—The 4th of h 
the ad and 3d Philip and Mary,—The 20th C 
The 1it James ad, and laſtly this of the 7th Willias 307% 

5 — 

Now, my Lord, the ordinary mode of cm 
charters, as far as I have been able to collect it, ia 
that, when a charter is given to any corporation ef 
before that time by previous charters, it is _ comma 
ſet out thoſe charters by inſpeimus upon the face of thank 
cord; and the king, confirming all thoſe charters, whit 
he ſets out by inſpeximus, grants a new charter The opary 
tion of that new charter is taken to be this; that thed®# 
rough or corporation, be it what it may, muſt be governed 
by all the charters; not by that one charter, by all t 
ters as far as they can ſtand conſiſtent with one a 
and that the duty of the court is to put ſuch a confſtrumu 
upon the whole charter, conſiſting of the recital of u 
charters, * 


That it is the duty of the judge who puts the legal can 
ſtruction upon the inſtrument, not to confine his vIeW 
the /aft charter; but, in order to ſee what is- 
what is the true conſtruction of the language of | 
ing part, to caſt a general eye over the whole of 
to look at all and every part of the charter, in orc 
7 the beſt and ſoundeſt conſtructions upon 
1 0 


1 


. 
2 


; 


4 
3 


The next point is this—It frequently happens, as it 
pens in this inſtance, that a charter is granted c 
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All antecedent charters granted to the ſame place, without an 
infpexinms ; when the inſpeximus does not take place, it don't 
appear upon the face of the charter—The firſt point then 1 
have to aſk the court is this—If King Witham the zd grants 
2 new charter to the borough of Liverpool, enjoying beſore 
his time charters from all the different kings whoſe names 
[ have enumerated, confirming all thoſe different charters, 
none of which, except that of Charles the firſt, he ſets out 
by inſpextmus, is it or is It not open, when there is a general 
confirmation of all theſe charters, for the party who ſeeks 
to put any given conſtruction upon the laſt charter, to pra 
inaid all thoſe different charters which are contirmed, 8 
not ſet out by iaſpeximus upon the face of the charter grant- 
ed? And if I were to ſtate, that however ſuch and ſuch 
' words might bear ſuch and ſuch conſtructions, however 
mambiguous they might appear to be when received by them- 
ſelves, yet that the conſtruction would turn rownd, that it 
would bear a very different view when compared with the 
language of the different charters, would the court ſhut out 
15 Mice theſe charters merely becauſe they were not 
placed upon the face of the record? or would the part 
contending for any given conſtruction of the charter in queſ- 
tion have a right to aſk that the eye of the court ſhould be 
turned upon alt the different charters confirmed, to compare 
them with one another, and to ſee what conſtruction ought 
to be put upon the laſt; ſo that the others which are con- 
ſhould be no more violated than it was neceſſary to 
violate them by the unambiguous rules of conſtruction be- 
longing to the laſt charter ? 


It may be ſaid that that depends _ whether the laſt 
charter is ambiguous or «#amb:iguouft—To that I anſwer that 
there is no language in which any inſtrument can be drawn 
up, which, when the context is veiled from the ſight of the 

bunal that is to put the beſt conſtruction upon it, may not 
— to be free from ambiguity; when, if the natural and 
legal context, and the context referred to upon the face of 
the inſtrument, as I ſay it is referred, when there is a con- 
irmation upon the face of the inſtrument of all other exiſt- 
ing charters, that unambiguity would become ambiguity, or 
perhaps would become unambiguity the other way. 


The moſt ſpecial part of this charter of King William, and 
which is the whole — of the charter, is where King 
Villiam gives his reaſon for granting this charter. He there 
lays that . Whereas it is given us to underſtand that a few 
Hof the burgeſſes of the town aforefaid by a combination 
* among themſelves and without the aſſent of the greater — 

* the 


# 
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the burgeſles of the ſame town, and without a ſurrender of 
the before recited charter or any judgment of quo war- 
&« ranto or otherwiſe given againſt the ſame, have procured a 
© new charter under the ſeal of the County Palatine of Lan- 
e caſter to be granted to the town aforeſaid, bearing date the 
„ $th of July in the 29th year of the reign of the late Lord 
„ King Charles the ſecond, in which ſundry material c 

e were deſigned to be made in the government of the fai 
„ town, which ſaid alterations have cauſed many differences 
& and doubts concerning the liberties franchiſes and cuſtoms 
“of the town aforeſaid, and alſo concerning the election 


« and appointment of the mayor, and divers other officers. 


“ of the ſame town.” Here is a recital then that the char- 
ter of Charles the ſecond had attemipted to make ſundry ma- 
terial changes; and to avoid the effect of theſe material 
changes 1 the granting words. . 


The firſt point I will put to my learned friend to anſwer 
when he comes, by and by, to have the honour to addreſs 
the court, is whether I could have brought before Mr. Barn 
| Thompſon that charter of Charles the —. as explanato 
of the granting bu of King William's charter when it is bui 
upon it? could L or n6t have been refuſed giving in evidence 
that charter of Charles the ſecond ſo recited to haye exiſted 
upon the face of this charter; ſo ſtated to have made certain 


attempts to alter the governing power. Should I be * 


to lead the judgment and underſtanding of the judge to 
William's charter by ſhewing him the diſeaſe as point 
out upon the face of that charter which this charter was 
intended to cure—Undoubtedly I could—the argument in 
the negative is too monſtrous to be debated. If then] 
could have produced that charter of Charles the ſecond, by 
what argument am I to be excluded from offering in evidence 
any one of the other charters of the different kings whoſe 
charters are _ confirmed in the body of the 13 
whoſe conſtruction we are inquiring into, and, if I 
make out that theſe charters are to be received in evidence, 
how is my evidence to be rejected—It is impoſſible to diſtin- 

uiſh my evidence from a charter, I offered it as a charter, 
I offered it as a preſcription, and what is - a preſcription but the 
full complete unambiguous evidence of a charter that has no 
longer any exiſtence. 


Then if King William by his charter confirmed all char- 
ters, and if my evidence was ſufficient to make out the exilt- 
ence of a charter antecedent to Charles the firſt, had I not as 
good a right to have that charter before the court for 17 
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legal conſtruction of the judge, as even this charter of Charles 
the ſecond which is made the foundation of the grant. There- 
fore, I contend that my evidence, in the firſt place, was not 
extrinſic matter, 22 — fo called — it is not like attempting 
to put a conſtruction upon a charter by ſubſequent uſage to 
that charter, but it is ſaying this Ming Wilkam the third has 
confirmed all antecedent charters, and he has confirmed all 
preſcriptions. In order that you may ſee how this charter of 
King William's ſhould all and together, not violating the an- 
cient conſtitution of this place further than the 4e# conſtruc- 
tion of this new charter may violate it. I aſk you to look at 
all theſe antecedent charters, and, among the reſt, I offer 
to you à charter, which I cannot offer to you on parchment, 
but which J offer to you by that which is allowed by all the 
courts from all time to be fimilar to it, namely, a preſcription, 
which is to be left to the jury as evidence of the exiſtence of 
that charter or not. | | 


The next point is, do I, therefore, mean that this char- 
ter of King William ſhould be ſubmitted to the judgement of 
the jury ? nothing like it—T am not contending for a propo- 
ſition ſo 2 as that — The jury are not to give the 
law; and, if the jury were to find contrary to the opinion 
of the judge in matter of law, there ought to be à ne trial 
in infinitum ! for, if it were otherwiſe, there can be no law! 
If the rule of action is not to be preſcribed by the court, 
and judged by the court, there is neither law nor liberty in the 
country Therefore I never contended for veſting in the jury 
ſuch an ab/urd, idle, and prepoſterous power, as to put them 
upon the conſtruction of any charter granted by any king of 
— conferring rights upon any corporation in the king- 

m. 


What then do I ſay ought to have been the conduct of 
the learned judge upon the trial this that te evidence ought 
to have been admitted—and the learned judge, without aſking 
a ſpecial verdict of the jury, which the judge can only re- 
ceive at the pleaſure of the jury, might have put the evi- 
dence to them in two different ways. If the preſcription, 
when received, made no difference in his conſtruction of 
the charter, he ought to have told the jury ſo—* Gentle- 
men, there has been evidence given before you to eſtabliſh, 
that previous to the charter of Charles the firſt, a charter ex- 
iſted conferring upon the common council, as the ſelect body, the 
legilative pour; if the evidence ſatisfies you that ſuch a 
charter had an exiſtence, but which being loſt, we kave 
applied ourſelves to the evidence of its exiſtence ; if you are 
of that opinion, then J tell you, as judge, that 7 put a dif- 
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ferent conſtruction upon the charter of King Milliam, than 
if the exiſtence of that charter had not been made viſible 
and manifeſted by the evidence, and I do, therefore, think 
that King William meant by his charter to continue that 
power where for ages it had exiſted.” 55 „5131 1 AE RY 
If, on the other- hand, the learned judge had thought, 
what I will not believe, that a man of his learning and un- 
derſtanding (both which are unqueſtionable). could think; 
that, conſiſtently with the exiſtence of this pre/tription, of 
the exiſtence- of the legiſlatiue power from all time in that 
common council, King William's charter, meant to give it to 
another body, and he had told the jury that, notwithſtanding 
the evidence, and notwithſtanding the jury ſhould think that 
the preſcription was made — opinion concerning the 
conſtruction of the charter remained the ſame — then we 
ſhould have had what I call a legal trial; the whole (harter 
would have been before the court, and the jury and the ju 
would have given the rule, ſubje& to the correction af this 
court in point of legal conſtruction. 4 0 


What the learned judge unfortunately has done is this, he 
takes the two laſt pages of the charter, and refuſes. 1% turn 
back the leaf, and he confiders the language to be unambiguous, 
becauſe he will not look at that which, if there was any an- 
biguity, would remove the cloud; yet /o wonderfully: is the 
human mind formed, ſo various are the conſtructions diffe- 
rent perſons, to their habits or turn of mind, 
have given to different ſubjects, that it appears to me unam- 
biguous de other way. But, when fupported by a charter 
exiſting before Char/es the firſt's time, it is impoſſible, I 
think, for any man to doubt about it. 


Before I leave this part of the caſe, let me fee what the 
argument of my friend on the other fide is; and whether it 
does not run counter to every thing that human obſervation 
and experience points out to your lordſhips to be true. 
They would have your lordſhips believe, that the charter of 
Cherles the firſt had for its object to beat down an «/urpation 
in the ſelect body for they cannot deny, in the face of all 
theſe papers, that the ſelect body did mate by-laws before 
the charter of Charles the firſt ; but they ſay that this char- 
ter of Charles the firſt was obtained to deftroy an 1 — 
when an ufurpation is deſtroyed, it is too often deſtroyed 
with too much violence—people return into their rights 
with rather more warmth than wwi/e men would wiſh to re- 
turn into any thing; and therefore, if the charter of Charles 


the firſt had been made for the purpoſe of curing this ufur- 
| Pation, 
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pation, would they have p rmitted it to continue! Would 
chere be no one inſtance of the body at large having done the 
thing this charter was = thera for the putpoſe of doing ! 
when you look into e books, you ſee the new charter 
voted ; you ſee the common council taxing the borough for the 

rocurement of it; and you ſee them making the by-laws, 
and legiſlating for this borough, uniformly, as if the charter 
of Charles the firſt had never been made. But, ſay my 
friends, theſe were times when it was not ſo eaſy to appeal 
to courts of juſtice; but at laſt came the glorious Koval ox, 
when the lous part of this conſtitution is to be reſcued 
from all thoſe abominations, and the charter of Xing M illiam, 
made to conſirm this charter of CAarles the firſt, which had 
been broken in by the charter of Charles the ſecond; 
and then the popular part of this conſtitution entered pp 
their rights ran me the page where they exerciſed theſe rights ! 
The common council go on in one uniform uninterrupted cenrſe of 
lxiſlation to this hour! My lord, if that is not matter for a 
1udge to look at, or a court to look at in the conſtruction of a 


charter; not corporations, but the great conſtitutium , of 


the kingdom muſt ſhake to its foundations. If perſons are to look 
at the parc ment; and to look at it unaſſiſted by all that con- 
ſtitutes human action, and all that has been adherent to, and 
that has governed men's conduct from age to age, how is it 
poſſible to ſay what really actuates and governs men's con- 
duct in the lower or higher orders of the kingdom 


Upon this point of the caſe, . I hold myielf 
feng *. it — be ſhewn that this charter of Kü . 
lam is perfectly unambiguons. I will now, without arguin 
length, take the liberty of ſtating to your lordſhip what 
think of this charter of King William. e 


Lord Kenyon. Is it the charter of King William that 
gives the power of making by-laws? it is the charter of 
Charles the firſt, tranſcribed by way of inſpeximus into the 
charter of William. | 5,0 


Mr. Erftine. I fay the charter of Charles the firſt origi- 


ally conferred the right _ the body at large to make by- 
1 


nus; that this charter of King William is a confirmation of 
that charter of Charles the fir, and therefore it is a repug- 
unc to argue from the words of the charter of Milliam that 
charter confirmatory of an antecedent. charter, which grants 
ſuch an authority, ſhall yet be ſuppoſed to repeal it. 


Lord Kees. There is no expres power of making by- 
22 thoſe w 


argue 


«7, granted by the charter of King 
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argue againſt you ſay that the power of making by-laws is 
| — by the charter of 22 firft; and — con- 

ers it in unambiguous terms; and that that charter, being re. 
cited in the charter of William the third by way of inſpeximu, 
that is the now exi/ting"corporation; "5 


Mr. Erftine. I underſtand it ſo clearly; therefore the 
firſt obſervation I have to make is this; that you muſt firſt 
put a conſtruction upon the charter of Charles the f. The 
queſtion will be, of all (not that I think it will be nu. 
terial for me, whatever the judgement of the court ſhall be 
upon the ſubjett) whether your — 2 come at the 
proper conſtruction of that charter of - Charles the firfty in the 
abſence of that evidence which has been rejected by the 
judge at the trial; whether you can come to a p. 
conſtruction, even upon the charter of Charles t 57 
without the aid of the conſtitution of the borough, 2 it 
exiſted (as 1 ſay) by charter previous to the charter of 
Charles the firſt, of which charter, and its former exi 
I conceive I have offered to the court concluſive | 


"og 


It has been ſtrongly inſiſted upon, and one of the argy- 
ments is plauſible at the outſet. Mr. Serjeant Adair, in the 
very ſhort time that he ſpoke yeſterday, ſaid—% Shall it be 
argued that, when King William's charter ſets out by inſpex- 
. imus Charles the firſts Charter, which charter grants in term; 
the power of making by-laws, and when the other charter 
does not grant any particular power of making by-laws in 
another quarter—ſhall it be agreed that the ſecond charter 
confirming the firſt is a repeal of that firſt which it con- 
firms!” To which, if my evidence had been admitted, 1 
ſhould have had this antidote. Shall it be ſaid, that Chart: 
the firſt's charter meant to grant the power of making by-law 
to the body at large, when it could not do it without the u. 
peal of a charter exifting at that time, which it confirms! be- 
. cauſe your Lordſhips fee it is eza#ly as broad as it is long; fo! 
if my evidence is true, the right exifted in-the ſelect body. 


Lord Kenyon. Nothing is clearer than that charters, in 
eneral terms, do confirm the charters which have gone be- 
— unleſs they expre/sly exclude them. One charter makes 
the corporate body burgeſſes, the other mayor and burgeſſe' 
it confirms them ſubject to ſuch new modifications as are in- 
troduced by the new charter. | 


Mr. Erfline. True, but it is difficult for a court in look- 
ing upon a charter, to know what is the meaning of 


words of that charter without reference to the _— 
; C 


A Nx w TRIAL. 135 
charters in which the members ef that corporation are ſet 


firſt are theſe—* and we further will and by theſe preſents 
« for ourſelves our heirs and ſucceſſors grant to the mayor, 
«4 bailiffs and burgeſſes of the town aforeſaid and their ſuc- 
« cefſors”—it u be in this language, becauſe it muſt be a 
grant to the body at large, and even when William's charter 
gives a ſword of ſtate to be carried before the r, he muſt 

rant it to the body by their corporate name he then grants 
« that the mayor, bailiffs, and burgeſſes, of the town ufore- 
« ſaid, or the greater part of them, ſhall make by-laws.” 


Now, if the body, exiſting at that time, wire making by- 
laws under the name of mayor, bailiffs, and burgeſſes—and, 
if all the entries in the books ſhew that, when the common 
council were aſſembled, they were called the the mayor, the 
bailiff, and the greater part of the burgeſſes” don't it create 
an ambiguity even in the words of this charter whether 
* mayor, bailiffs, and burgeſſes” meant there the corporate body 
at large, or whether it did not mean to grant to the body at 
large a power incident to . namely, the 

wer of making by-laws to be exerciſed by the mayor, 
laß and burgeſſes, the ſelect body, who, under the name 
of * mayor, baik 5, and burgeſſes' were, at that time, in the 
actual exerciſe of this right by charter? I do not ſay that 
they certainly muſt be ſo, but—Suppoſe I was to open this 
book, and ſhew your lordſhip that the ſelect body went by 
the name of the © mayor, bailiffs, and burgeſſes;” and that, 
by that name, they were in exerciſe of the /egi/lative 
in this corporation at the time of the charter of Charles the 
There is no recital of any abuſe which this particu- 
lar charter wanted to correct ! it you find in the books that, 
a ſhort time before, this very common council, under the title 
of „mayor, bailiffs, and burgeſſes,” had ſolicited for this very 
charter, your Jordſhips wou _ be fond of putting 
ſuch a conſtruction upon it, as that this charter meant to cut 
dun their very authority ! Your lordſhip would find the cor- 


fraie name and the ſelect body are frequently in the /ame 


Words, £ 


If your lordſhips turn to Doctor Brady upon Boroughs, 
vho ſtates various records, different charters, and different 
returns of writs, your lordſhip will find that, where the 
corporate name has been expreſſed in the largeſt terms, it has 
turned out that, in the meaning and acceptation of the 
charter, the charter was exerciſed by the /cle&# body ; there- 
fore this, charter is extremely ambiguous—it is nothing*to me 
Vhether it did or nos give the power contended for, becauſe 

W the 


out. The words relied upon in the charter of Charles the 


* 
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1 
the charter of King William (whether it did or not) ſets all 
rights; but, when this ancient charter comes to be looked 
at, it will be found not to be ſo clear that the“ mayor, dai 3 
Lis, and burgelſes, does not mean the ſelect bedy ; and; if 
your lordſhip will turn to page-21, I will ſhew you wen 
it does mean that; I ſhall make out, not by a rownd-about a 
gument, but clearſy, and in a moment, that by the * may, | 
* bailiffs, and burgeſſes,” though it is a corporate name, un © 
meant the * body. The words are theſe—* And we tur. Þ 
„ ther will, and by theſe preſents for ourſelves, our 
and ſucceſſors, we grant to the ſaid mayor, bailiffs, a 
„ burgeſles, of the ſaid town, for the time being, or any} 
«© twenty and five of them aſſembled - now that can never 
mean any twenty and five of the w/ole body, becauſe, u 
before, he had made a common council of forty-one. 


+; 
» \ 
Lp J 


Lord Kenyon. Any twenty-five aſſembled ! tt 


Mr. Erftine. If your Jordſhip will look at the page 
fore, he makes a common council of forty-one, and thendays 7 
that the mayor, bailiffs, and burgeſſes, or any tweatydin 
« of them-aſlſembled, of whom the mayor, and one f 
“ bailiffs of the ſaid town, for the time being, we will tobe 
„two,“ which is exactly the language of Charles the flu? 
charter when he allows the mayor, bail:ffs, and burgeſſes, 0 
greater part of them, to make by-laws, that may en- 
iſt a common council of the town, and ſhall have p68 
*in this form of a common council all thoſe things to 2 
&« ordain, execute, perform, in as full a manner and i 
as the forty and one council men of the ſaid town.) 


Lord Kenyon, At preſent I do not fee that this conan} 
council, conſiſting of uenty· we, are to be out of the dup of 
forty-one. It is clear to me that they are a kind of - 
power—TI really aſk for information. | | 


4 Ie : 


* 


Mr. Erftine. I am not come regularly to that part of 0 
the charter, but I will ſhew it beyond all poſſibility of doubt 


Y * 


It is a ſort of guard to the court not to be too haſty in ſuꝶ 


ſing that the term * mayor, bailiffs, and burgeſſes," WY 
Clarks the fits charter — can 4th * elſe tan 
the body at large, when I am ſhewing your lordſhip that ty 
does mean ſomething elſe in another part of King Williams 
charter. If your lordſhip will turn to page 18, you 
end theſe words We appoint, grant, and declare, ht 
« henceforth for ever there may and ſhall be the officer 
and miniſters following, wiz. forty and one honeſt a 
* diſcreet men of the burgeſſes of the town aforeſaid, — 


. 
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u ſhall be, and be called the common council of the ſaid 
« town””— The king names them in the next page; then I 


hope your lordſhip will admit that none but thoſe that are 
named can be the common council ! 


Lord Kenyon, I do not know whether it may be ſo or 
not; but, in reading it in a haſty manner, when one's at- 
tention is not called to the particular paſſage, one paſles it 
| over; at preſent, as it ſtrikes me, there is this forty-one 
common council named, but, over and above this, there 
may be the mayor, bailiffs, and any twenty five or more of the 
twgeſſes affiſting the council. 


Mr. Erſtine. Then there would be two common coun- 
ell, your lordſhip obſerves ! 


Lord Kenyon. That certainly would be the conſe- 
quence. ge 2:2 | 


Mr. Erfkme. The king names the forty-one; then he 
yoes on to ſay, and We grant to the ſaid mayor, bailiffi, 
| * and burgeſſes, of the ſaid town, for the time being, or any 
4 awenty and five of them aſſembled, of whom the mayor 
and one of the bailiffs of the ſaid town, for the time be- 
„ing, we will to be two, be, ſhall be, and may exiſt a com- 
mon council” How are theſe twenty-five to be choſen ? 
according to that conſtruftion, any twenty-five out of the 
firty-thou/and people, who could firſt meet the mayor and 
one of the bailiffs, would be * ay — vo the 
priver of making by-laws! So that, your lordfhip obſerves, 
unleſs Gele — e twenty-five which the quorum & the forty- 
me before that time created, this monſfrous conſequence would 
bllow—it is no where ſtated how this twenty five are to be 
ſummoned it is not ſtated how they are to be ſelectedſo 
that out of this place, confiſting of forty thouſand inhabitants, 
t would be in the power of the mayor and bailiffs, and any 
twenty-five of them to overturn all the laws that had been 
made by the common council granted by the king; for they are 
* empowered to do, execute, and ordain any thing that the 
@mmon council can do; now it ſtrikes me as one of the moſt 
etraordinary Charters that ever was in the world, if that is 
the meaning of the thing ! 


Lord Kenyon. You put your argument extremely forci- 
bly, but I A wat nw whether you do not give A more 
force than the real fa&, perhaps, deſerves; by aſſuming this, 
- aſſume that this common council may undo every thing that 

been done! I do not know _— their powers extend to 


any 
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any thing like tian The powers of the common council (far ah 
ehing that 1 ſee to the contrary) are for very ſubordinate pur. 


Mr. Erfeine. But the firſt point (for I wiſh to go by 
ſteps in the argument) is for your lordſhips to put a'con. 
ſtruction upon this clauſe of the charter; whether by this 
+6 mayor and twenty-five of them” is to be underſtood a fort 
imperium in imperio a ſort of co-ordinate teas conſiſting of 
mayor, one bailiff, and any twenty-five of the whole bur. 

es; or whether it is not to be conſidered as mayor, one 
bailiff and any twenty-five out of the forty-one before con- 
ſtituted; I can only ſay that there will be no end to the dif. 
coveries made in the conſtitution of this borough of Liver. 
for thoſe who come here never dreamed, or never, at 
leaſt, pretended to aſſert the exerciſe of any ſuch authority; 
therefore, I cannot help thinking that, im this. place; 
mayor and one of the bailiffs, which is the very in 
Charles the firſts charter—the mayor and one of the bali 
with twenty-five, muft mean a quorum of the common council of 
forty-one before that time created and conſtituted ;: and all the 
uſe I meant to make of it, in this part of the a 

was to check the mind in too haftily advancing to — 
concluſions—but that it might mean that ſele&# body who 
were in the full exerciſe and enjoyment of thoſe rights at the 
time of granting the charter of Charles the firft ; and which 
rights remain undiſturbed notwithſtanding the granting the 
original charter. - | 1 


We come now, then, to the charter of King Willien; 
and the charter of King William begins by a — 

all thoſe franchiſes and liberties which I before enumerated, 
and it then ſtates, and where as it it is given us to un- 
« derſtand that a few of the burgeſſes of the town, by 1 
„ combination among themſelves, without the aſſent of 
te the greater of the burgeſſes, not the greater number of 


the burgeſſes, but © the greater of the. burgeſſes”—- 
Mr. Serjeant Adair. The greater pax of them. 


Mr. Erftine, I dare fay it is a miſtake; * or the greate 
& part of the burgeſſes of the ſaid town, and without the 
« ſyrrender of the before recited charter, or any judg- 
ment of quo warranto, or otherwiſe, given againſt 
% ſame, have procured a new charter under the ſeal of the 
«© County Palatine of Lantafter, to be granted to the town 
„ aforeſaid, bearing date the 2th of July, in the twenty- 


« ninth year of the late Lord King Charles the ſecond, If 
; 7 | 
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« which ſundry material ch were defi to be made 
« in the government of the ſaid town, which faid altera- 
« tions have cauſed 'many differences and doubts concern- 
« ing the liberties, franchiſes, and cuſtoms of the town 
« aforeſaid, and alſo concerning the election and appoint- 
« ment of the mayor, and divers other officers of the 
« town.” | | 


The charter, therefore, ſtates two changes that have 
been made by this charter of Charles the ſecond, which is to 
de cut down. Firſt of all That material changes were 
deſigned to be made in the government of the town——Se- 
condly, That material changes were deſigned to be made 
in the election of certain mag; ates, It is moſt natural, 
therefore, y your lordſhip o — to look back to this 
charter of Charles the ſecond, to fee what it propoſed, and 
low it affected the government of the town; and, the mo- 
ment it is inſpected, it will be found, that unleſs the govern- 
ment of the town had been veſted at that time in the common 
council, notwithſtanding the charter of Charles the firft, it 
would have made no alteration at all! for the only alteration 
intended to be made by the charter of Charles the ſecond, 
was by changing the number of the common council, and 
making them removeabls by the crown—no new powers were 
conferred upon them, nor any taken from them ; ſo that 
the corporation remained the ſame de facto as before. 


Lord Kenyon. That was really and truly the corrupt par 
of all theſe charters; that they made them — 
the pleaſure of the crown. 


Mr. Erftine. Your lordſhip ſees how eſſentially it would 
have altered the government of the town, for, if the go- 
vernment of the town was veſted in the common council, and, 
if this charter of Charles the ſecond made the common council 
removeable at the will of the crown, inſtead of being —— 
xnt body under the antecedent charters, nothing could make 
them more dependent on the crown ! | 


Now, how was the government affected at all by Charles 

the ſecond making that change with reſpe& to the common 
euncil ? If the common council had no power of ent veſt- 
ed in them, there is 0 power talen from the body at large that 
exifted in them before ! There is no power jyrome to any new 
part of the corporation, nor is there any thing in Charles the 
ſeeond's charter that could at all affect the government of, Li- 
verpool, but by making thoſe, who had the government of 
the town veſted in them, removeable at the pleaſure = the 
| king; 
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King; except the alteration with regard to the election of the 
different magiſtrates. But if your lordſhip will look at 
page 18, you will find it is in the digjunctive. 


Then he ſays theſe material changes were deſigned to be 
made in the government of the faid town; which ſaid al. 
« teration has cauſed many differences and doubts concern. 
the liberties, franchiſes, and cuſtoms of the town afore. 
laid. Sc. Now know ye, that we graciouſly affecting the 
6 peace, tranquillity, and good government of the ſaid town, 
+ and the burgeſſes and inhabitants thereof; and deſigning 
to take away all thoſe differences and doubts in this parti. 
* cular, of our ſpecial favour, and out of our certain 
© knowledge and mere good pleaſure, do will, and by theſe 
« preſents for ourſelves, our heirs, and ſucceſſors, we 
“point, grant, and declare, that henceforward, there may, 
and ſhall be, the officers and miniſters following, that is 
* to ſay, forty and one honeſt and diſcreet men of the bur. 
e geſles of the town aforeſaid, who ſhall be, and be called 
* the common council of the ſaid town.” 


This is the part of the charter which I would particu- 
larly preſs upon the attention of the court. The king be- 
gins by ſtating attempts that had been made upon the go- 
vernment of the corporation by this charter of Charles the 
ſecond, as if it had deſcribed the courſe of that government, 
exiſting under the charter of Charles the firf— Now, how 
did it deſcribe the government as exiſting under the charter 
of Charles the fr? They had nothing but that low faber. 
dinate character belonging to them, which might be aſſumed 
by any twenty-five common burgeſſes ! If they had no one 2 
of magiſtracy belonging to them, what effect upon 
vernment of the town did the charter of Charles the ſecond 
atchieve, or attempt to atchieve, by making thoſe infgnif- 
cant beings removeable at the pleaſure of the crown? But, 
when the vital part of the whole government ſubſiſted in the 
common council, and the whole power of legi/lation, the touch- 
ing that power deſtroyed the whole government of the place, 
and threw it into the power of the erown, which, your lord- 
ſhip well knows, was the great object of all theſe charters, 
It is very remarkable, that when Charles the ſecond, and 
Fames the ſecond, are, one after another, garbling this cor- 
ration, and throwing the common m—_— nt 1 _ 
ands, they never confer any power upon them! Is it to 
ſuppoſed thit Charles the ſecond and James the ſecond, ſeeking 
to make the common council their creatures, ſeeking to remove 
them at their pleaſure, for what purpoſes ! for thoſe pur- 
poſes that brought on the revolution ; namely, to put m7 
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the power of the crown all the law and of every 
ation, would not have repealed the c r of Charles the 
, if Charles the firft's charter had not conferred upon the 
{cle body the power of making by-laws ! If they had not been 
in the complete exerciſe and enjoyment of ſome power, dan- 
ous to the crown, or beneficial to the crown, when theſe 
people were at the will of the crown. Is it poſſible to conceive 
that, at the time when theſe two garpling charters were 
made, taking away their independence, and making them 
removeable at the will of the crown, that the crown ſhould 
have got nothing by it; and that they ſhould have left the 
verning power in the body at large, whoſe power hs 
of thels charters attempts to abridge or to le! There- 
fore, not touching any power ſuppoſed to be veſted at that 
time in the body at large, furniſhes in my mind, a moſt cogent 
ugument that, in the judgment and opinion of the crown, 
that made theſe two charters of Charles the ſecond and James 


the ſecond, the governing power wwas wefted in, and exerciſed 


by the ſeleft Body. It is very remarkable that there is no new 
ver conferred upon the ſelect body ! but, according to my 
evidence at the time Charles the ſecond made this charter, and 
at the time James the ſecond made his charter alſo, the com- 
non council awere exerciſing this power ! ; 


Now, ſuppoſe they exerciſed this power under a by-law 
from the body at — would the crown — by 
making the common council removeable at pleaſure! the 
crown would not thereby have gained any authority; be- 
cauſe, the boay at large might have reſumed the power of 
making by-laws exerciſeable under a by-law by this ſelect 
body; and then, by this garbling the charter, the crown 
would have derived no manner of authority. 


But your lordſhips obſerve, that the charter of Charle 
ite ſecond did garble the corporation; and that this charter 
of King William was to give back that freedom to the cor- 
poration, by veſting the government in the hands of thoſe 
people who were to exerciſe it, not removeable at the will 
of the crown—therefore, what abuſe does King William 
bent down ? what evil does he deſtroy ? he begins by making 


{council of forty-one—what to do? is there any power ap- 


— to a common council ex vi termini When the kin 
Mates a common council in order to remove all the difficul- 
ves that attend the government of the town, affecting its 
ranquillity and its peace, is therein the conſtitution of the 
y of the common council any appropriate gy” — 
| without 
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without having ſome other granted to it by the body of the 
charter, or referring back to ſome antecedent uſage ? | . 


The king, then, by the charter, on to ſay, t 
thoſe — "ſhall be for ever a — . of — 
town, and that they ſhall continue, unleſs any of them 
pen to be removed by the common concil; now this i8 
very material clauſe of the charter they are to remain in 
their offices unleſs any of them ſhall happen to be removed 
by the common council--your lorſhip knows that the pow. 
er of amotion is veſted in the body at large, 'unleſs that 

wer is narfowed and given to the ſelect body—the crown, 
owever does not grant to the common council that they 
ſhould have the power of amotion, but the crown conſiders 
it as ineidental to a body exiſting at the time of this 
and ſtates that they ſhall continue, unleſs it ſhould happen 
that they ſhall be removed; adverting to the mode in which 
they had been removed from all antiquity, as would appear 
by our evidence“ unleſs ſome or any of them happen to 
« be removed, for a reaſonable cauſe, by the mayor, bailiffs, 
and common council of the ſaid town, or the major part 
of them, for the time being.“ 


By our evidence it would have appeared that the com- 
mon council had always choſen one another; and had alſo 
removed one another; the charter, here, therefore, is a char. 
ter of reference, and our great object is to ſhew that it ib 
charter of reference. King William ſays, by his charter, 
whatever was fact before ſhall be law now; whatever exiſted 
in point of fact before the charter of Charles the ſecond, 
ſhall exiſt in a future time by this charter. ä 


Mr. — Buller. I believe that is very clearly (0; 
for the charter of King William, J obſerve, does not create 
any corporation, it is an enabling charter, but not a char- 
ter of creation. | 


Mr. Erftine. Then it ſays, © unleſs ſome or any of 
them happen to be removed, fot a reaſonable cauſe by the 
« mayor, bailiffs, and common council of the ſaid town, 
for the time being.” Is not that proof, then, that thi 
power of amotion had exiſted before that time? if it 
not exiſted by charter, it could not ſubſiſt in the ſele body. 
In the King v. Richardſon, the Ipſwich caſe, your lordfinp 
will find, and in ſeveral other caſes, that the pbwer of amo- 
tion is in the body at large, unleſs conferred by poſitive char. 
ter upon the /ele# body; here is diſtin evidence, by this 
reference in the charter, of this power to remove one ano 
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; it takes notice of it as a thing perfectly known and 
ne tood to have exiſted in that borough from all- time ! 
It then goes on to ſay—%* and we further will, and by theſe 
« preſents,, for ourſelves, our heirs, and ſucceſſors, we 
grant to the ſaid mayor, batliffs, and burgeſſes, of the faid 
« town, and their ſucceſſors, for the time being, or any 
« twenty five of them aſſembled.” They are ſtil] upon the 
common. council, the very common council created and 
named © (of whom the mayor, and one of the bailiffs of the 
« ſaid town, for the time being, we will to be two) be, ſhall 
« be, and may exiſt a common council.” Can that poſſi- 
bly mean that, after having named forty- one perſons, the 
mayor formerly muſt be choſen out of the body at large 
by this charter of King Mi illiam; he muſt be choſen out of 
the common council! is it not a ſtrange thing to ſuppoſe, thit 
when the mayor himſelf muſt be one of the common coun. 
cil, and when the bailiffs, who, before the charter of Ki 
Villiam, might have been of the body at large, are reſtrainaf 
by this charter of illiam, to be of the common council, 
that there might be twenty-five burgeſſes come to be the 
common council, when even the mayor Aimſelf cannot, or 
the bailiffs, : though from all antiguity they have been of he 
lach at large, for your lordſhip will permit me to 'remark 
that in that it narrows the power of electing the mayor 
which exiſted in the citizens at large—By' the charter of 
Charles the firſt, they had a right of naming the mayor 
mong themſelves. - By the charter of King William the 
mayor muſt be of the common council. They had a right to 
elect the bailiffs from among themſelves—They cannot now 
elect the bailiffs from among themſetves; for the firſt clauſe 
of William's charter, when 1t conſtitutes the-common coun- 
cl, is to declare that the mayor and baliffs of the town ſhall 
be choſen out of the common council. | 

Then, does it not make the conſtruction ſtill more 
frained, that, after the creation of a common council, and 
that it ſhould exiſt for ever as a common council, when it makes 
a quorum of the mayor, bailiffs, and twenty-five, to exiſt as a 
ammon council, that it ſhall be ſuppoſed to be the creation of 
mother common council diſtinct from that original common council 
loas to create two co-ordinate bodies for the ſame purpoſe in 
the ſame corporation? The words are as remarkable as it is 
poſſible ; and it ſtrikes me the more, becauſe it was never ſtated 
by my learned friends that any ſuch body ever exiſted or was 
thought of exiſting in the corporation“ and the mayor or 
* bailiffs and burgeſſes of the ſaid town for the time being or 
any twenty five of them aſſembled (of whom the mayor, and 
ne of the burgeſſes of the ſaid town, for the time being, we 


will 
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will to be two) © be, ſhall be, and may exiſt a common coun. 
« cil of the ſaid town, and ſhall be able, and be empowered, 
in this form of a common council, all thoſe things to 

« ordain, execute, and perform, in as full a manner and form 
« as the forty and one of the common council preſent and af. 
40 1 can —— - a referencetothe — counci las 
an exiſting body capable of erdaiuing capable of performing; 
capable of 09 guues Buy oor of — ? of ordain. 
ing what ? of performing what ?P——That which de fat a 


”* 


I cannot help ſaying that it appears to me to be the moſt 
ſtrange — 225 in the world to ſuppoſe that the crown, 
looking at the grievances which were bringing upon this 
place, by attacking the vita! part of this government, by 
throwing thoſe who had the governing power veſted in then 
into the hand of the crown, by giving the power of amo- 
tion to the crown, ſhould, in reſtoring. the vital part of the 
corporation, and affecting the peace, tranquillity, and go- 
vernment of the town, that the firſt ſtep ſhould be to male 
a common council for ever, and to be perpetual, with a power 
of doing by a quorum of twenty-five, all that the comm 

council can do—not might do, but can do; taking the common 
council as an exiſting body, exiſting where I find it, looki 
at what it was in the courſe of doing, and thinking that it 
would be beneficial, and to remove doubts concerning the 
cuſtoms of the place, to prevent the conſtitution from be- 
ing ſhaken about, from Dr and being the ſubjed 
of doubt and altercation. - I do not appeal to a right, 
which Mr. Gibbs was forced to appeal to, as a thing the me 
uncertain upon earth to appeal to becauſe what one man thi 
to be a right another denies to be à right; but what one man 
hnows to be a fact, another man, with equal light, muſt a 
knows to be a faft—an uſage from what Lappans, not how It 


happens. | 


The whole object of this charter, of which Lord 
Mansfield, when 2 general, conceived no doubt, the 
object of this charter of King M illiam was to reſtore them 
to their ancient right, no matter whether exiſting under a by. 
law or ancient conſtitution and ancient charter. For ages paſt 
the common council had been in the beneficial exerciſe of 
certain powers which were ſhaken by the charter of Chari 
the ſecond, becauſe they were removeable at the pleaſure of 
the crown, which made them the inſtruments of the crow. 
If the government had not been in the common council, 
how would this charter of Charles the ſecond have affected 


the government of the town? the governing power _ 
. - have 
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have let the common council carry the ſword of ſtate this 
way or that way, and conduct all the meaner affairs of the 


the corporation the ſame as if this charter had never been. 


If the words of it are preſſed upon me, I muſt preſs it 
back upon them; the reaſon of granting the charter is two- 
fold—Firſt, that whereas by this charter of Charles the ſe- 
cond, ſundry material changes were deſigned to be made in 
the government of the ſaid town—Then, if there is nothing 
that could affect the 2 of that town, unleſs that 
government was veſted in the common council, is it not the 


overnment was veſted in the common council, and that the 
fin by his charter makes it perpetual ? King Charles chang- 
ed their number and made them removeable. By that means 
it was eaſy to garble them; he had them in his hands 
King William, according to the free ſpirit of liberty, and 
xccorfg to his declaration publiſhed to all the people in 
this country upon his landing on the iſland, ideal that 
vigour to this corporation which he reſtored to all others, 
and put the government upon its ancient and'ſtable footing ; 
and therefore he ſays, there ſhall be forty-one for ever— 
They ſhall not be more nor leſs in their number, neither 
ſhall they be removeable; for they ſhall be choſen in the 
ſame manner as before the time of Charles the ſecond, and a 
orum of them, conſiſting of twenty-five, Hall ordain— 
not that emphatically give one the idea of legiſlation, 
when coupled with evidence from all antiquity, of their do- 
ng it? * that they ſhall ordain, execute, and perform, all 
* that the common council can do.” We muſt look back 
then to ſee what was the ſtate and condition of this borough 
wen King William put his hand and ſeal to this charter 
ad if your — ſhould go upon corners of letters, and 
ect this great, ſolemn appeal to the good ſenſe, to the ex- 
perience of mankind, you will deſtroy every corporation in 
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— the kingdom; 

em There is one thing which 1 bogs will not eſcape the at- 
by- ration of the court, to ſhew your lordſhip that this quorum 
7 # qurum of the common council. 

* Lord Kenyon. Do the mayor and bailiffs conſtitute part 
0 if the common council ? 7 


Mr. Chambre. Yes they do. 


Lord Kenyon, Where 8 4 
Hr. 


borough, and they would have carried on the buſineſs of 


moſt cogent proof in the world that, in point of fact, that 
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Mr. Erſtine. That there © ſhall be the offic * 
« niſters following, that 1s to ſay, forty and one 
« diſcreet men of the burgeſſes of the town aforeſaid = 
& ſhail be, and be called the common, council of | 
“% town, of which oe and one there ſhall be one . 

o ſhall be, and be called the ma or 

of the {aid town, and two other, who ſhall be. 
&« bailiffs,” Now ſo much did the king affect che tranqull. 
lity and good government of this town, that here is a coor. 
dinate body, in which three muſt be part; both N mayor 
and two bailiffs are members of one body, and they, qui be 


My learned * er e dhe L could, 5 nt ſhew, any 
7 of this charter where the iffe, and buyr- 

es, W bear a conſtruction applica e to the, ſeleck bach. 

ow, 1 ſay, that I have made out clearly, I hope to Nr 
lordſhip's ſati A Wig that in one 90 5 of Nor . 
King Milliam, bar, 
geſſes, docs my mean 1 e Body, and N 3, mean, the boch 
at large. in its corporate, capacity ; and when your 7 
comes, to. lee, in the. courſe. . cauſe. (or 
ever judge muy, 125 it) this ect carrying on the os. 
r, that, name, they wi ſee e 
the c orporate. name. 1s. that 
6 1 15 le eh the elect; gy. cond 

5 7 Ka H of whom the mayor, and one 

. ad, town we. will to be. bed, a 


en ang, 


Me. 1 FIN = Where. do ven take that from 


Mr. Erftine Page. 21—* And we further will, and by 
« theſe, pres for ourſelyes, 5 heirs, and ſucceſſors, 1 


« grant to, the ox, bayliffs, and buxgeſſes, of; 

8 Hr 200 a Rs s, that, the. — bail 

« burgeſſes, of the ſaid town, for the time being, FRO 

« twenty and five of them — (of whom t 5 _ 

« and one of Na bailiffs of th be, 2 for ſn 

„ing, we w oh o be,two be al an exiſt 

&« mon council of the my ing and alt beate 

« powered in this form of a common hall be.able apd.n is to 
lays I this fam of a common council, which, I haye,ppint- 
2 by this antecedent ranting art of my.charter, and 

which I ordain ſhall continue; which ſhews that it is not 

the conſtitution of another body, having ,co-orgdinate pr 

ers with another body before conſtituted, but that it is e 


liſhing a quorum of that. body,, before caffe 


r 
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form of a common council“ thoſe things to do, ordain, 
execute, and perform, in as full a manner and form as the 
« forty and one council men of the ſaid town in common 
council preſent and aſſembled can do.“ 


That is to ſay, twenty-five of you ſhall have a power of 
doing as much as thefe people can do who can do nothing 
at all ! For, if there is no power' given to them to ordain, 
execute, or perform any thing, what can be more palpably 
abſurd than to ſay that a quorum of twenty-five ſhall have 

wer to ordain in as ample a manner; ſhall have power 
to execute and to perform 1n as ample a manner as theſe peo- 
ple who can neither ordain, execute, nor perform any thing ? 
who have no power to do any thing but have "this ſword 
which is granted in a fubſequent part of the charter carried 
before them ? 


Lord Kenyon. I obferve in all the parts of the charter 
that have met my eye, where the common council are di- 
refed to do any thing, it is faid, the mayor and one of the 
bailiffs ſhall be two, and then it ſays, the common council 
or major part of them, that is in the election of bailiffs and 
ſword bearer. 


Mr. Erftine. When the king gives them the election of 
a new officer, he gives it them in a particular mode, and 
points out how that new thing which they had no authority 
to do before, ſhould be done: but whenever he ſpeaks of 
their general power, he refers to it as a thing perfely 
hun by thoſe to whom the charter is granted. If there 
had been any doubt as to the power exiſting in the common 
council at tlag/time, it might have thrown this borough in- 
to infinite cafifufion not to have marked out the limits of 
their authority, that they were in the exerciſe of thoſe rights 


which 1 prove from the evidence; and the queſtiom I wiſh 


to put is thjs, Whether your — think this charter /o 
clear and inambiguous, that you wiſh to ſhut out from you 
any lights that may be thrown upon it? | 


Then if I were to conſider this evidence as the manifef 
of a charter, or to draw up that charter and put it in the 
firſt page of this as a charter confirmed—Would your lord- 
ſhip ſay that it was then impoſſible that you ſhould be brought 
to a different conſtruction of this charter, it being ſet down 
as a context to compare with all the other charters ? Is the 
court prepared to ſay, firſt, that you have no right to look 
at it, or that, if you did look at it, it is impoſſible, for that is 
Wy ground, not that it 1s — but that it is ane 
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if all our evidence were collected, and we were to have ſuch 
a charter as your lordſhip would deſire a jury to make from 
ſueh evidence, and put it as a context, that if all theſe nine 
charters were before a jury which are the foundation of the 
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grant —if they were before your lordſhip to ſee what King 


William had in view when he granted all this, when I have 
obſerved from the painful aſſiduity which I always obſerve 
in all ** of the court to collect the argument of counſel, 
when J cannot help obſerving the revolutions that have w 
pened in the mind of every intelligent perſon upon this ſu 

jet—when I have ſeen the operation of them even while] 
have been ſpeaking—when I have obſerved that your lord. 
ſhip has not been able to come to any concluſion—when J 
have obſerved a conference among your lordſhips whether 
this might not bear ſuch a conſtruction, or ſuch a con- 


ſtruction, can it be ſaid with gravity, that this is ſuch a ſpe. | 


cies of evidence that defies all the exerciſe of the rights un. 
der it? And that now, in the year 1792, your lordſhips are 
to put a conſtruction upon this charter which thoſe who had 
it never put upon it? That for the firſt time it was reſerved 
to Mr. Serjeant Adair (I am ſure there is no man more fit 
to make any diſcovery that is good) at Colonel Tarleton's 
election, to find that the charter of Xing William never had 
been underſtood by any one man who Had been governed 
under it? That no man living had ever known how the city 
was governed, and that there was an uſurpation ſubmitted to 
for tour or five centuries, which, if my friend had hap- 
pened to have lived in theſe days, would long ago have been 
overturned ? 


I recolle& the Scarborough caſe, where your lordſhips had 
a diſcretion; where there was the greater, the laſſer, the 
ſmaller and the migdling, your lordſhip ſcouted the idea of 
putting a conſtruction upon that charter different from that 
which had been put upon it by an uſage of three or four hun- 
dred years. Cotemporaneous uſage has always been conſi- 
dered as material evidence—Your lordſhip in the caſe of the 
magiſtrates of Cogge/hill in Egſex, notwithſtanding the pre 
ſtiff words of the ſtatute, conſidered common law to be cuſ- 
tom; and that what had been done was good evidence that 


that might be done. Then in this cafe, ever ſince this 


charter of William has paſſed, they have gone on 
by-laws. At one time it was diſputed; and thoſe who diſ- 


puted it were turned out of their office for contumacy in di- 


puting it. Sir John Strange's and Lord Mansfield's opinions 
were taken ; each was clear _ the language of King il. 
liam's charter unaided by evidence. And now a new g0- 


yernment and new conſtitution is to be given to this \ 
roug 
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h b ing in the dark in this corner ef the charter; 
ering all the evidence which J offered to the learned 


judge. 


This is to be conſidered, That there cannot be a nail 
given into any one of thoſe docks, or a ſtall put into the 
market-place, without aſſembling twenty thouſand perſons “ 
Your lordſhip muſt confer the right of prong”. -laws upon 
the multitude, and take it away from the ſe & body who 
have exerciſed it with ſo much benefit to the corporation, 
from here and there a word ſelected without having the cur- 
tain of 2 drawn, in order that you might look back 
to ſee what thoſe ome have done from all diſtance of time, 
what they aſked of different Kings; how they got it, and how 
they underſtood and lived under it. | om 


Another thing is, that this common council are to be 
admitted to the execution of their office. upon taking the 
coeporate oath, well and faithfully {to execute what relates to 
their offce. Would not you think then that ſome new oath 
muſt have been deviſed at the time of the grant of this char- 
ter;--My Lord, the oath they take at this moment is as an- 
cient as the reign of Queen Elizabeth, King William does 
not point out what oath they ſhould take, but conſiders their 
power ſo perfectly notorious and underſtood, that he only 
throws it in in the quorum clauſe, that the quorum ſhould be 
ible to do all that the body at large can do, not conſidering 
that—What they could do was ſo well underſtood by every 
man who was to be governed by it, that he does not even 
lake notice of it; nor if it had not been for the quorum 
cauſe, would you have been able to know what they were 
todo; but their powers were ſo notorious, that they are 
not even adverted to upon the face of the charter ; though 
| goes on to preſcribe the oath of office, which is the oath 
taken by this ancient common council, as I offered to prove 
to the court. 


When I come to the clauſe with regard to their election 
ad their continuance, their charter conſiſts of two parts; 
firſt, What are you to do ?—You are to do all that the 
anmon council can do, conſidering you as the common couns 
a, Now to ſhew that this was clearly a charter of 
'eference, he comes to ſtate how this common council are 
o be continued. They have always choſen one another, 
#hich is the ſubject of that demurrer that came on to day. 
Ning William ſays, © that if it ſhall happen that any mayor, 
recorder, common clerk, or ſome or any. of the bailiffs, 
the common council of the ſaid town for the time being, 
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die, or from his office, or from their 'officts; be remoyes 
or depart, or refuſe to ſtand, then and in every fiich gik, 
© another fit perſon or fit perſons from time to time, to and 
“ into the office of him, or to and into the offices of them 
«ſo removing or dying or refufing to ſtand, ſhall be elected 
“ and ſworn, and appointed by fuch perfons, in fuch man- 
« ner, time, and form, as in t * Ee was uſedl and 
4 accuſtomed before the making of a certain chartet or lt. 
"« ters —— granted to the mayor, bailiffs and hurgeſſes of 
„the faid town, bearing date the 18th of Fuly in the 29th 
year of the reign of the late King Charles the ſecond,” 


Now, is it poſfible to „if the king had not been 
referring to a body, whoſe functions and whoſe mode of 
continuance was well known and eftablifhed, that he ould 
both be filent as to what this newly conſtituted body ſhould 
do, and not even ſtate how they were to be continued? but 
he ſays, as it is CBarles the ſecond's charter which I want to 
undo: as it is the miſchiefs ariſing from that, firſt in thefunc- 
tions, and then in the elections, that I want to undo be 
firſt beats down the attack made upon the functions of the 
corporation ; that he does by the conſtitution, and the per- 
petuity of the common council; and then, when he comes 
to remove the defects ariſing in che election by Chark: the 
ſecond's charter, he fays, go back to the ſtate you were in 
before that charter; the common council' exerciſe thei 
offices, let them be removed, continue and be elected a 
actly as they were before that tirne. 


Is not that ſaying in the meſt emphatical terms; bon. 
ever this common council exiſted before Charles the fecond's 
charter, whether by a by-law, whether Je jure, whether by 
a Charter exiſting, or by 1 let that, which was 
found, and which was eftabliſhed in its exerciſe before, be 
law in future; let the common comcil ordain that which 
they can do at this moment, for he confers no power upon 
them; let them be continued in the manner they were con- 

tinued before the charter of Charles the ſecond. 


The true conſtruction of this charter, therefore, ſtanding 
per ſe, unaided by all the evidence rejected at the trial, &. 
that King William confirming the charter of Charles the firl, 
as far as it may ſtand conſiſtent with the new charter grant: 
ed, does continue the power to the ſelect body who were in 
the uniform enjoyment of it previous to this time; before 
the charter of Charles the firſt they had it; between the char. 
ters of Charles the firſt and Charles the ſecond they had it; 4 


the time King William granted his charter, they had it; 2 
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we time King Malia granted. his charter to this hour, they 
have had it. Your lardſhips, will decide. to. day that there 

be ſome. iſſue; taken about; this: with regard to the elec-. 
non; it is exactiy the ſame, with regard{to-this;;. all we want! 
is, that whoſoever is to expound- this charter, whether the 
judge at the aflizes, or afterwards under the correction of 
this court, that they ſhould; when, the exiſtence: of a compo»: 
ratios,and-its government for hundreds of years together is: 
a ſtake, deſire ta have all the lights which, judicial may 
de collected round the queſtion, before: that judgment is. 


given. | 


I wiſh it to be diſtinctly underſtoed, that I am not aſk- 
ing the jury to put their conſtruction upon this charter, but 
that the judge may give his direction with that double aſ- 
pet ; that he may tell the jury his opinion of the evidence, 
whether he thinks it ſufficiently indicative of a preſcription 
or not ; that if they think one way, then his opinion of the 
charter is that way; if the other, that it is the other way; 
but the queſtion is, whether that judgment is to be given 
without looking at this ?—where is the danger ?—where the 
impropriety of looking at it ?—where is the line to be drawn? 
what is ambiguity, and what 1s not ? 


Mr. Juſtice Buller. Is there any thing in the charter of 
Clarles the firſt which tends to ſhew that the words mayer, 


oh and burgeſſes, were uſed as ſpeaking of common council 


Mr. Erſtine. It is enough for me to ſay this, that, be- 
cauſe the corporate name of the corporation of Liverpool is 
that of, the „ bailiffs, and burgeſſes, and — — 
_ __ uoceſſors: it 3 2 —— „and 
w of courſe, that the king, in ing of the mayor, bai - 
He, and burgeſſes, — Ea body of that corpo- 
ation; provided in point of fact (which we have a right to 
afume) there was a ſelect body going under the name of 
mayor, bailiffs, and the 4igher burgeſſes, called the burgeſ- 
les, in the exerciſe of that particular function. 


Mr. Juſtice Buller. I only aſk as a matter of fact, whe- 
ther there is any clauſe in the charter of Charles the firſt, in 
which yp contend that the words mayor, bailiffs, and bur- 
Kaen do neceſſarily mean the common council only. 


Mr. Erſtine. I do not contend that there is—T only 
ſay this, that the charter is not ſo unambiguous, the two 
aken together, particularly that of King William, as to pre- 

vent 
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vent me from throwing in the antecedent lights which have 
been excluded, in order to enable your ips to come 
to a clear and intelligible judgment upon the ſubjecl, but 1 
ſay, that whatever the charter of Charles the 
ſuppoſing it clearly to give the right to the ſelect᷑ body of mak. 
ing by-laws, that right is given back again by the charter of 
William, and that that which exiſted in point of fact between 
the time of Charles the firſt's charter, Charles the ſecond' 
charter, is made law in . King William's charter, 
„ VEN appear maniteſt if all the evidence were 


ApjourNnep. 


* 
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On the oft a 9 May, 1792, Lord Kenyon Jelivered the 
len of the Gurt. 


© MR. Eoin, we have heard a good deal of this caſe; 
it has been argued with great ability, and I believe we have 
every = of us — it 3 far as it has gone, as fully as 
we poſſibly can conſider it, and upon our comparing notes, 
the im of us all — 2 the evidence ought to have been 
aluitied, be re Cows od 
* 71 D nene ? b | 

Ido not mean to prohibit the other fide, if they chooſe, 
from being heard, but N has happened that each of us for 
ourſelves, have conſidered it as far as it has gone, and have 
brought the ſame reſuk of opinion together.. | 


Mr. Erſkine. All that I ſhall do will be to anſwer a 
queſtion put by one of your Lordſhips to me 2 a former 
occaſion; and the moment I have done it, I ſhall ſit down. 
The queſtion was, whether I could find, in the charter of 
Charles the firſt, as we find in the charter of William, any thi 
that ſhewed the ambiguity of theſe expreſſions; no ſooner h 
I retired from the court, than I found in my own hand writ- 
ing, which I wrote in the way to Liverpool, a remark upoh 
the charter of Charles the firſt, which does ſhew moſt clearly, 
that the words, mayor, 'bailiffs, and N were taken in a 
ſclect ſenſe, giving to the mayor, bailiffs, and burgeſſes, the 
power of making by-laws; “making any reaſonable laws, 
« ſtatutes, conſtitutions, decrees, and ordinances, in writ- 
ing, which to them, or the greater of them, of whom 
the mayor, and one of the bailiffs of the ſaid town for the 
% time being, we will to be two, ſhall ſeem to be g 
* wholeſome, uſeful, honeſt, and neceſſary, for the govern- 
„ ment of the town aforeſaid, and all and fingular the of. 
« ficers, miniſters, artificers, inhabitants, and reſidents, 
* whatſoever, within the town aforeſaid, and the liberties 
*,thereof, for the time being, and for ſhewing in what man- 
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4 ner and order the ſame mayor, bailiffs, and N 
that is, the mayor, bailiffs, and burgeſſes, named in the 


7 * 9 f 
„and order the ſame mayor, bailiffs, and burgeſſes, and all 
&« and ſingular the officers, miniſters, burge/es, artificers, and 
& inhabitants,” why it is impoſſible to ſay that under the firſt 
deſcription, the fame mayor, - bailiffs, and burgeſits; al the 
burgeſſes of that town had been deſeggbed! That they ſhould 
make rules, not only on the fide of the mayor, bailiffs, and 
burgeſſes, for it is a more comprehenſive word, taking in 
all the burgeſſes, but alſo the officers, miniſters, burgeſe,, 
artificers, inhabitants, and reſidents, which ſhews 12 
were other burgeſſes in the town beſides the antecedent burgęſ 
ſes. There was another queſtion from your Lordſhips, 
reſpecting the quorum, that means thus: juſt as there ſhall 
be no houſe of commons, of leſs than forty. members, then the 
majority of that forty.decide. , ee on 


Lord Kenyon. I am very well aware of that; we are 
bound to grant a new trial, if by peſfbility, this may influ- 
ence. the ' queſtion, and I think that your obſervation upon 
the charter of V illiam the third ſhews, that &y poſſibility is 
may influence the queſtion, that there may be a body of the 
denomination of mayo, "bailiffs, and burgeſſes, diſtin from 
he corporation at large; and, if that is fo, then we are 
bound to ſay, That. the evidence ought to berreceived. _ | 


"Mr. Setjeant Cocke. I underſtand my brother Adair is 
gone away, not expecting this would come on to day. 


- Mr. Juſtice Baller. After the opinion of the count tit 
you have heard, you ill take the objection below.. 
Mr. Serjeant Cockel:. Your Lordſhips will pardon me 
Ir not taking it upon me, I will communicate what has 
paſſed to Mr. Serjeant Adair. EN 


ny mn > a> wm. © as coins i oa. 


Mx. Juſtice Buller. | + don't want you to. communi- 0 
cate it. . S; | | 4 co 
* Fed 1 e abt 
Mr. 2 If your lordſhip will allow it to ſtand no 
over, as Mr. Serjeant Adair is not prefent, I ſhall beg to 8 
ſubmit my opinion. iat | we 


: Mr. Gibs. We will commanicae to Mr. Serjeant Adair 
what has paſſed, if your lordſhips pleaſe. - 


Lord Kenyon. Certainly ; we wont preſs you on. * 


569401 (031 3077 i ZE 


e were Wir | 220 2 1 7 1 (rn þ $641 5 7 
Jr. Serjeant Adair attendling on the day Folluibing, vis. the 8 
| of May, 1792, addreſſed the Gourt as follows : 


Mr. Serjeant Adair. 


I HAVE been informed of what paſſed yeſter- 
tay in the Liverpool cauſe, in my abſence. After what 
fell from the court on that occaſion, the court being 
poſſeſſed pf the very accurate _— of the learned judge, 
and the charters which I have no doubt have been read with 
attention; having heard part of the argument on the other 
fide, from whence I flattered myſelf I might have expected 
a judoment in my favor. I have not the vanity to think 
that I can ſucceed in turning the opinion of the court, I 
ſhall therefore certainly leave the court to diſpoſe of the 
rule as they think fit. 


Lord Kenyon. We have read the charter with all the 
attention we can; you put it at firſt upon the ſtrong ground 
for your client, certainly ; and, though you had not finiſhed 
what you had to ſay to the court, yet there ſeemed to be 
involved in that part of the argument that we heard very 
ſtrong grounds at firſt. Upon looking into the charter, and 
drawing our opinions from the charter, and from au 
night poſſibly be proved, not what probably will be proved; 
ve thought the counſel ought not to be ſtopped in endea- 
rouring to prove that, which, for any thing we ſee to the 
contrary, might throw lights upon the caſe—not that I ſay 
we expect it would—probably it will not—but that he ought 
not to be fettered in laying before the court that which he 
profeſſed he was able to lay before the court. We have 
thought of it together and apart, and have all four of us made 


up our minds. 


* 


Mr. Serjeant Adair. If ever that evidence is laid before 
the court, your lordſhips will ſee how far it is from prov- 


ng what is profeſſed ! 
Mr. 


156 Moriox For 


* Mr. Juſtice e. Lou will have the * 
bro 221% e an eher 2 of 2 it N A 
court by a exception Or ver or wehe 
that may make it not ſtop here 


Mr. Ser jeant Adair. At all events, I cannot flatter my 
ſelf that I can make the court ſee with my eyes ud jul 
with my mind ipſtead of their own, 
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The Mayor, BaiLIyys, and Buxczssgs, g 
＋ or LIV EXT“ 
Againſt 
Tromas GolitcnTLy, EQ. 
The Declaratlon was opened by Mr. John Heywood © 


Mr. Serjeant Adair. 
May it pleaſe your Lordſhip. 
Gentlemen of the Jury, 


IHavk the honour of addrefling you in this caſe 
3 counſel for the mayor, bailiffs, and burgeſſes of the cor- 
poration of Liverpoal, in a cauſe in which you are called up- 
on to decide a queſtion of very conſiderable conſequence to 
the government and regulation of one of the firſt corporati- 
«vs in this kingdom. Before I proceed to ſtate to you the pre- 
ciſe queſtion, which in this caſe you are to any it will be 
neceſſary for me to beg your attention to a little introduc- 
tory matter, which may perhaps enable you the better to 
underſtand that queſtion, and the evidence by which it muſt 
be decided. And though I have not the leaſt doubt that the 
gentlemen whom I have the honour of addreſſing, are al- 
ready acquainted with all, or moſt of, the principles which I 
ſhall have occafion to ſtate to them in the courſe of this 
cauſe ; yet, as I know, that by the habits of education and 
profeſſion, theſe principles muſt neceſſarily be leſs familiar to 
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your minds than they are to that profeſſion to which I have 
the honour to belong; you will forgive me for at mer. 
ing ſuch of them to your recollection as may be mater 
regulating your judgment. | 


You perfectly know; gentlemen, the general nature of 
corporations eſtabliſhed in different parts of this kingdom, 
for the 3 of the general government and regulation 
of the places where they are eſtabſiſned. I have no doubt, 
you know, that where any part of the — ſubjects in any 
particular place are inveſted with particular franchiſes and 
immunities, diſtinct from their fellow ſubjects, they muſt 
derive them from one or other of the two ſources which J 
am about to ſtate to. you; either from royal grant and char. 


ter, from the crown, or from age and preſcription, which 


pre · ſuppoſes ſuch a grant. Though that is the general ſtate. 
ment that is made on theſe occaſions, I think I hall be 
more ſtrictly correct in, ſtating to ,you, that the. only ſource 
from which they can be derived, is by the royal grant and 
charter from the crown, becauſe, when I have — to 

ou that pre/cription pre-fappeſts tat grant, you will im. 
— eral that the preſcription is not the origin 
of the right, but is andy evidence of that right which is 


ſuppoſed to have had a legal commencement. 


I take it, therefore, to be a fundamental principle ia al 
corporation law, that all excluſive privi and franchiſes, 
which diſtinguiſh one body of the king's ſubjects from ano- 
ther, muſt have originally flowed from the grant of th, 
crown. To a, bode theſe grants are originally given, 
the whole of that body, including all its con yen part 
decomes the ' corporatior; the whole, with the chief of. 
ficer, by whatever name he happens to be called, they, und 
they only, are the "corporation in that place; none of the 
conſtituent parts Jave a right to call themſelves by tut 
name; they are members of the corporation ; they are / 
cers of the corporation; they are frequently diſtinct bodies 
neceſſary to the action of that corporation; but the wes 
ration itſelf conſiſts of the head officer, and of the nem 


Theſe corporations are diſtinguiſhed by 2 number of 
names as various as imagination or ſuf in! but by <vhate- 
wer name diſtinguiſhed, you will find,” that throughout them 
all the principle that I have ſtated is true, aijd that the cor 
poration inchidey the ve of thoſe to whom the privilegs 
—_———— and in whom the property of. the 

4 | 


1 


A NxwW] TxIAL. 159 


I mention this to you; 3 to correct in the very 
outſet a miſapprehenſion which I know has been entertained 
with reſpe& to the very cauſe that you are to try ; wherever 
chat cauſe has been made the common topie of converſation, 
it has been 8 of as if it were a cauſe between the cor- 
pation of Liverpool and certain perſons, ffrangers to that 

ation. It is extremely natural for ſele bodies of 'men 
who enjoy; either by right or uſurpation;- the principal di- 
rection and management of a corporation, to fancy that hey 
ore the corporation and to call themſelves by that name; but 
| will tell you, and what will be more material his lordſhip 
vill hereafter tell you; that they an no-right to afſume 
that name, and that they te deceived in fancying that hey 
are the corporation. © TT 05: | | 


[ have nodoubt that if you have heard in any place this 
cauſe ſpoken of, you have heard it hn as I have 
ready ſtated to you; it is even probable” that if any of you 
abo are ſtrangers to me have happened to ſee me in the 
ſreet ſince I have arrived at Lancafter, and have inquired 
who that was; toy have been told that it vr Serjeant = 
who was counſel 4yginf{ the corporation of Liverphl. Gen- 
temen, I beg dead dg ſchon that character; I am Xo 
counſel again, J am counſel for the corporation of Liver- 
ul; I am counſel for the mayer, bailiffs,, and burgeſſes, who 
r the corporation of Liverpool, and I truſt that your ver- 
lit to day will teach thoſe who fancy that they are the cor- 
wration, that they are miſtaken. Wr 


Gentlemen yon will find preſently that I da not aſſume a 
tarater which does not belong to ine. You have heard 
tom the record who are the plaintiffs in this cauſe ; they 
ne the mayor, bailiffs, and burgeſſes of Liverpool; I will ſhew 
au by and by that theſe are the corporation of Liverpool, and 
br theſe it is that I have the honor of addreſſing you. 


In all corporations there exiſts a right of making by- 
, which is effeitial to the purpoſes for which every cor. 
mation is inſtituted, and where that right is not diſtinctly 

ed in any particular denomination of men within that 


"ſhip will confirm it, that it is veſted in the whole 30 
{that corporation; that is the general law of the kingdom 
dieß a particular grant has directed it otherwiſe. Wherever 
erefore, any other body in a corporation than the body at 
de, who compoſes that corporation claim or aſſume to 
mlelves that — power which the common law — 
e 


oration, I venture with confidence to ſtate to you, and his 
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the kingdom veſts in the body at large, it reſts with th 
ſhew from whom they have derived it. M 
The corporation of Liverpool is a very: ancient corpor. 
tion. But it originated. beyond all doubt, within what, in the 
language of the law, is called the memory f man. In the 
language of courts of juſtice and of cauſes, the # 
man is uſed in two different ſenſes; ſometimes in a pular 
ſenſe, that period to which the memory of perſoris My livin 
extends; at other times, and me generally, in the ſtrict; 
agceptation, by which the memory f man is: confined to: 
certain definite and very long period, commencing in the 
reign of Richard the firſt; and that is the ſenſe in which 
that word is always uſed, when it is pleaded that a right ha 
been enjoyed and exerciſed from time beyond the nem 
of mas; and without which, that which is in the lan 
of the law, called a preſcription, and which is conclufive 
evidence of a right, cannot exiſt; it cannot take its com. 
Rn He at a later period than that which I have men- 
Noned. | po ae \ | 1 


| You will find therefore, (and if any thing in the court 
of this cauſe ſhall make it neceſſary it ſhall be proved to you) | 
that the corporation of Liverpoo! commenced within the ne 
mory of man; for their original chartes of incorporat ( 
not only the firſt charter extant, but that which upon the r 
face of it, and in the language of it manifeſtly appears to be f 
an original charter of incorporation, becauſe it is not ad { 
dreſſed to thoſe who are already a corporate body, was gran: p. 
ed by King Joln, ſubſequem to the period I have c 
fit 
co 
ci 
wh 


ready ſtated as the limitation of legal memory. I mention 
that for no other purpoſe than to ſhew, that whatever right 
are claimed or enjoyed by any body of men wi the 
corporation of Liverpool, they cannot be founded in preſer 
tion, but they muſt originate. from a grant within the me ral, 
of man. | 


At the period when the rr was firſt created, L Iny 
werpool was an inconſiderable place. It was not what you 

have now the pleaſure of ſeeing it, one of the greateſt ver 
moſi flouriſhing towns in this kingdom; that great emp 
rium of commerce, which brings into a remote corner! 
the kingdom a great portion of the wealth of foreign * 
tions. It was an inconfiderable hamlet upon the c - WE 
ſiſting of but few individuals; and it is by gradual ſucc 
fion, by the vigorous exertion of the ſpirit and induft 
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of its inhabitants, that it has ariſen from theſe ſmall begin- 
nings to its preſent ſtate of opulence and grandeur. 


From the time that it was firſt incorporated by King Join, 
ſeveral ſucceſſive charters were granted by different kings, 
with the conſideration of which I believe it will not be ne- 
ceſſary for either fide to trouble you to day, by which fur- 
ther privileges and immunities, and additional grants of pro- 

ies were made to this growing corporation, but it will 
not be neceſſary for me to trouble you upon thoſe obſcure 
periods till we come to the reign of Charles the firſt. 


In the reign of Charles the firſt that charter was granted 
which is the foundation of the preſent conſtitution of Li- 
verpool, It will be ſufficient for me 3 to ſtate to you 
in the outſet, that that charter was afterwards renewed and 
confirmed by his majeſty King William; but in the interval 
between theſe two charters an attempt was made by a parti- 
cular Junto amongſt the burgeſſes of Liverpool ; (Jam entitled 
without offence to call them ſo, becauſe they are ſo deſcrib- 
ed in that very charter under which the corporation of Li- 

now acts and exiſts) a particular Junto without the 
knowledge or conſent, and in derogation of the privileges 
of the reſt, had, in the arbitrary times of the reign of 
Charles the ſecend, when the conſtitutions of all the corpo- 
rations of the kingdom were attempted to be ſubverted, the 
freedom of the burgeſles —— and the power of the 
ſelect bodies of the kingdom made an inſtrument of the deſ- 
potic views of the crown, in that period; and taking ad- 
vantage of the deſpotic diſpoſition of the times, ſurrep- 
titioully obtained a charter from King Charles the ſecond, 
completely overturning the ancient government and the an- 
cient privileges of the Sn of Liverpool; thoſe rights 
which had before been veſted in thoſe to whom they natu- 
ally belonged ; ie corporation at large, were all confined to 
that /mall body who were the leaders of thoſe who had ob- 
ined the charter. They were conſtituted a common council, 
inveſted with all the rs that belong to the body at 
ye—ſelf cleted—ſel.continued; in ſhort inveſted with 
el power which totally annihilated the privileges of the 

OT 4h" 


You will find that, anterior to that charter, there does 
not appear to have exiſted in Liverpool any permanent or re- 
gular — as a common council, the firſt traces that are 
o be met with in this corporation of any ſuch body as a 
mon council, are not a _ deal more than two hun- 


dred 
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dred years ago; about two hundred and fo ears ago 
the elt —— of it that any written — — — 
ſure you will not expect any other evidence at that diſtance 
of time, but if we have been ſucceſsful in our inquiries, the 
firſt traces that any written evidence affords of any ſuch 
body as a common council, acting in any reſpect /eparateh 
from the freemen at large, are not to be met with before, 1 
think, the year 15 56, tat which is comparatively a modern 
period, when we are talking of preſcriptive rights, will 
therefore give no claim to any preſcriptive rights in thoſe 
who now act as a common council in Liverpool. 


But what is „ more deciſive than that is, that 
even during that period, from the year 1556, you find the 
name of common counoi! applied to various deſcriptions of 
men, varying in their numbers, varying in their capaci- 
ties, varying in their mode of election, in ſhort, it will be 
clear and manifeſt (if the old records of this corporation 
ſhould be produced, which they muſt be if the other fide 
mean to make any caſe at all) it will be manifeſt from the 
very evidence which my learned friend will be forced to 
produce, even perhaps againſt his better judgment if he had 
any better evidence to lay before you ; but 1 pledge myſelf 
when they are produced by kim, for it will not be neceſſary 
for me to trouble you with them, that thoſe facts will up 
pear upon them which I am now ſtating to you; that 
— of that authority which is uſually veſted in a an- 
non council was carried on ſometimes by theſe particular 
bodies of men; ſometimes by the freemen at large who per- 
ſonally exerciſed their own rights. You will find that the 
wers of a common council were ſometimes exerciſed by the 
ortmote jury; a body both in their conſtitution and 
office. eſſentially different from the preſent common council; 
and in ſpeaking of a common council it may perhaps be ne. 
ceſſary in a very few words to explain to you the general 
nature of that body in a corporation. | 


The common council, as ſuch, can exerciſe no other 
authorities than what they derive either from the charters 
of that corporation, or what are allowed them by the cr. 
poration . itſelf. They are a body of men ſel in gene- 
ral from the better ſort of burge/ſes, to act as their name im- 
ports, as a council to the mayor, they are not in their nature, 
nor by the general law of the kingdom the legiſlative bu 
of any corporation in which they exiſt—they e more 
of an executive power, for in truth they are the council oi 
the executive power of that corporation, they, are in their 


nature the ts of the mayor. That his orders may ” 
ri 
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cive greater force and authority, that weight and dignity 
may be given to his office, it has been uſual in moſt corpo- 
rations, even where their charters have been ſilent upon 
that head, for the burgeſſes of the corporation at large to 
ſelet from among themſelves certain perſons entruſted by 
them with the exerciſe of that authority, as aſſiſtants to the 
mayor in the exerciſe of thoſe rights which belong to him 
as chief officer of the corporation. 


Gentlemen, when I ſtate at, as the general nature and 
capacity of a common council, you will not underſtand me 
as meaning that you ſhould conceive that a common council 
can poſſeſs no other powers than thoſe—moſt undoubtedly 
that body, when conſtituted, is capable of receiving grants 
of any power, which the crown, (with the aſſent of the cor- 
gration, ) ſhall think proper to veſt in them, or which, 
where the corporation exiſts by preſcription, may be claimed 
by that immemorial uſage which may be evidence of ſuch a 
grant, All that I mean to ſtate to you is this, That the 
powers claimed, as you will find, by the common council of 
Liverpool in the preſent diſpute with their fellow burgeſſes, 
are not of a nature incident to a common council by the ge- 
neral law of the kingdom I truſt therefore they will ſhew 
the grant from whence they derive them. 


Then, gentlemen, that being the caſe during the remain- 
der of the arbitrary reign of Charles the ſecond ; the bur- 
geſſes, not by their good will, but by force, were obliged to 
acquieſce in that charter which had been o ſurreptition/ly ob- 
tained and arbitrarily granted. In the ſhort reign of James 
the ſecond which followed, another charter was granted 
with the conſideration of which I believe it will not be ne- 
ceſſary much to trouble you, becauſe that charter, proceed- 
ing upon a falſe recital that there had been a ſurrender of 
the former privileges, has always been conſidered as null and 
void, and therefore I ſhall not trouble you with ſtating any 
thing that is contained in that charter. 

* 

But at the important period of the revolution, it was, that 
to the great happineſs of this kingdom, the conſtitutions 
of the different corporations in this kingdom, as well as the 

t general conſtitution of the kingdom was happily, and 

[ hope) permanently fixed then it was, that the principles 
of freedom reared their heads, and that the juf rights of men 
vere aſcertained by known and preciſe — it was 
that the juſt orders and privileges of all ranks of the ſtate, 
and of all the different bodies in the kingdom were fixed and 
{ettled. At that period to = great benefit of the corpora- 

2 | tion 
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tion of Liverpool, as well as of the kingdom at large, that the 
charter was granted under which the — of Livergol 
have acted from that time—You will find that that charter 
contains a literal recital of the charter of Charles the firſt, and 
that it contains the ſtrongeſt and moſt expreſſive confirma. 
tion of all the clauſes — charter, that it is poſſible for 
words to convey. There will not therefore I truſt be a doubt 
in this day's controverſy, that the charter of King I illian 
operates as a re. grant, if that were neceſſary, of all the pri- 
vileges, and a confirmation of every point of the /eonſtity. 
tion of the corporation of Liuerpool, which are not Aiſtinctiy, 
and in direct terms, altered by that charter in which they 
are in general profeſſed to be confirmed, 4 


There was, however, one very important addition made 
by the charter of King William; for the common council 
of Liverpool, as I have ſtated to you, and as I truſt you 
will tee in the courſe of this cauſe, was not before conſider. 
ed as a regular and permanent body, but was fluctuating from 
time to time, varying in its duration, and in the number 
and deſcription of the perſons of whom it was compoſed. 
But by the charter of William it was reduced for ever to a 
permanent and fixed body; and a regular common council 
was eſtabliſhed by that charter, confiſting of forty-one per- 
ſons, incluſive of the chief officers of the corporation, the 
mayor and the two bailiffs, to which common council cer- 
tain. privileges are by that charter expreſſly ted; the 
election of certain officers is given to them — the 
right of removing the members of their own body is alſo 
diſtinctly given to them, and they are created a yarn 
common council; they are likewiſe inveſted with ſuch powers 
as are uſually exerciſed by other bodies of that deſcrip- 
tion throughout the kingdom, and as are not inconfiſtent 
with the other grants in the charter, and the rights of other 
2 of the corporation; and I am ready to grant to my 

iends, (who are of counſel for the common council and 
not for the corporation of Liverpool) that it is a change greatly 
for the better in that conſtitution. I think it is extremely 
beneficial for the conſtitution of every corporation in the ling - 
dom, that there ſhould be a permanent body of that deſcription 
inveſted with proper rights, and in whom the actual b 
_ and management of the affairs of the corporation ought 
to be. - 


I am ready to admit that—It is an opinion which I have 
always held, and from which I ſhall never depart. But [ 
have alteady ſtated to you that the right of making by-laws 
is not one of thoſe which, by the general law of the yn 
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4om, belongs to a common council as ſuck, The charter of 
Charles the was wholly filent as to a common council. It 
is difficult to conceive that they could have been a perma- 
nent body, or a conſtituent part of the corporation at the 
time that charter was granted; hecauſe, though it is a char- 
ter extremely diſtin and perſpicuous in all its parts, you 
do not in any part of that charter find any alluſion to ſuch 
a body in the corporation. I can venture to fay therefore, 
with a conſiderable degree of confidence, that the common 
council derive no right from the charter of Charles the firſt, 
in which they are not mentioned; it would be very ſingular 
if they did, except what they derive from the general law of 
the kingdom, and derive in the nature of ſuch a body, 


I will further add, that that being ſo, and the charter of 
King Charles the firſt being in the whole confirmed by the 
charter of King William, with certain alterations and addi- 
tions which are ſpecifically named, the common council can 
derive no rights beyond thoſe that the general law of the 
kingdom inveſts them with, from the charter of illiam, 
except what, upon reading that charter, you ſhall find ſpeci- 
fically granted. You will find however, that the charter of 
King William, which made an eſſential alteration in the rea! 
and legal conſtitution of the corporation of Liverpool, by 
eſtabliſhing a definite and fixed body under the deſcription 
of a common council, who, from that moment, became an 
eſſential and conſtituent part of the corporation, produced 
conſequences not unnatural, but far outgoing in fact the legal 


on . 


import or intention of that charter. 


I do not mean to accuſe the gentlemen who compoſe the 
let body of that corporation with differing in that reſpect 
from all the reſt of mankind, but it is natural, when a diſ- 
tin and permanent body is eſtabliſhed with perpetual ſuc- 
ceſhon—when exempted as they are by that charter from 
the power of being removed by an y but themſelves—it 
is natural for ſuch a ſeparate and compact body to aſſume 
power to themſelves. I do not accuſe, therefore, the com- 
mon council of Liverpool with a more encroaching ſpirit 
than that which belongs to their neighbours. But finding 
themſelves inveſted with this permanent, and in ſome de- 
gree independent exiſtence, and feeling, that incident to that 
they poſſeſſed ſeveral rights that were exerciſed by common 
councils in other corporations, it was by no means unnatu- 
ral that they ſhould aſſume to themſelves the whole govern- 
nent of the corporation; that they ſhould not be contented 
only with the actual! management of the affairs of that cor 

ration 


: 
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ration, but that they ſhould take upon themſelves to dired 
the manner in which thoſe affairs ſhould be managed. 


You will, therefore, find, that from the eſtabliſhment of 
that regular common council, they have in general acted, not 
only as the governing part of the corporation, but as if 
were (WHAT THEY ARE NOT,) the corporation itſelf, and as ſuch, 
they have aſſumed all the rights of that corporation. 80 long 
as the attention of individuals was not rouzed by it, it was 
perfectly natural that a large and unconnected body, each 
individual of which had but a /mall intereſt in thoſe rights 
that belonged to the body at large, ſhould not be very quick 
in aſſerting their rights; that they ſhould not even be y 
jealous of encroachments in others as to thoſe rights, which, 
individually to themſelves were of very ſmall importance in. 
deed; and therefore you will not be ſurprized that there 
ſhould not have been, in that period, a great number of in- 
ſtances of reſiſtance on the part of the — Inſtances, 
however, there have been, enough to ſhew that they never 
admitted, or acquie/ced is, theſe uſurpations; but an uncon- 
need body can ſeldom be brought together to act like the 
chief officers of a corporation, who have a link and connex- 


ion between them: it cannot be expected that any regular 


mode of proceeding can ariſe from ſo numerous a body; in 
_ of fact, therefore, from the period that I have been 
peaking of, moſt of the powers of the body at large have 
been actual exerciſed by the common council. That having 
been the caſe, it is neceſſary for me to ſtate to you, (beſides 
what you already know) that the corporation of Liverpedl is 
entruſted with the management and government of one of 
the greateſt commercial towns in Europe ; and is alſo poſſeſſed 
of immenſe poſſeſſions in its own right, 


In ſtating to you that all grants are made to the corporate 
body, T mean to include, and his lordſhip will tell you, that 
it ic included, that the revenues of the corporation as ſuch, 
are not the revenues of the mayor, they are not the revenues 
of the bailiffs, they are not the revenues of the common 
but they are the revenues of the corporation ; that is, of the hoc 
at large. | 


I do not mean to throw any imputation upon the very 


reſpectable members of whom the preſent common council of 


Liverpool is compoſed ; the cauſe does not require it ; and 
it is not my inclination or diſpoſition to throw imputations 


| where it is not neceſſary, and where (perhaps) the 


are not 
deſerved—but, whether the common council of Livergod 
have managed theſe vaſt revenues well or ill, this is certain; 


> A a a. es 1 


Mu. SERJEANT ADAIR. 167 


they have not managed them as if they were the revenues and 
roperty of the corporation at large, but they have managed 
them as if they were their ſale and excluſive property. | 


I have already told you, gentlemen, that, by the charter 
of King William, they are made a body permanent, and with 
ual ſucceſſion. I think J have alſo told you, that, by 

the fame charter, they alone have the power of removing 
themſelves. - It is neceſſary for me now, to tell you, that, 
in fact, they have exerciſed the power, not only of removing 
bit of elefting themſelves ; and that, in excluſion of the bur- 
Nes at large. When I ſtate to _ that they have alſo aſ- 
umed, and that they claim in defence to the preſent action 
the right of legiſlation in this corporation—lI beg to know what 
will be left behind for the burge/es/ I beg to know what 
ſhare they are to have in the management and control of 
that property and thoſe revenues which belong to themſelves ; and 
| beg to know from you, gentlemen, whatever may be the 
condut, whatever may be the merit of the individuals of 
which a ſmall ſelect body is compoſed, whether it is fit and 
proper that revenues which are held by them in truft for other: 
ſhould remain under their ſole management and control, with- 
out the right of ſuperintendence ; without even check or 
inſpection on the part of thoſe whoſe revenues they are? Yet 
that is the conſtitution claimed by the common council of Li- 


verpool, 


Though that conſtitution may not in fa& be abuſed, 
whether it is or not—though a queſtion eſſential to the pub- 
lic, is very immaterial to the cauſe you are to try—but whe. 
ther that ſort of conſtitution and management is abuſed or 
not, I think I may appeal to your own common ſenſe and 
good underſtanding, that of all conflitutions it is moſt liable to 
abuſe Where perſons make, themſelves, the laws by which 
they are to be governed, accountable to none but themſelves 
for their conduct; elected by each other, and therefore, where 
abuſe creeps in, abuſe will be perpetuated ; that a junto (for 
ſuch they become by that deſcription, however reſpectable that 
Junto may be) that they ſhould have the complete manage- 
ment of revenues amounting to upwards of /. 20,000 a 
year; wholly elected by ng pavers accountable to nobody 
but themſelves, and refuſing all mankind even the inſpection of 
the account of thoſe revenues—whether that conſtitution is 
in fact abuſed or not, I need aſk no man of common ſenſe, 
whether it is not of all others, the moſt liable to abuſe ! 


I have thus far ſtated as much as I think it is neceſſary 
v trouble you with of the actual conſtitution of the corpo- 
i ration, 


1 
9 

17 

x 4 
1 
= 
. 
bi 


are They are a body of from fifteen hundred to two: thouſand 
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ration of Liverpool; and I have brought the ſhort narratyy 
of that conſtitution to that 2 period in which the pre. 
ſent queſtion has ariſen; beſides certain ſtruggles which the 
freemen of Liverpool have made at preceding periods, parti. 
cularly a memorable one in the mayrolty of he Earl of Der. 
by in the year 1735. e bo 3 al 

In the year 1791, the Surgeſſes, having long complained 
of their total — — — thei own 
affairs, and of, what they conſidered at leaſt as uſurpations 
(whether they are ſo or not you will in part decide to-day) 
on the part of ' thoſe who aſſumed the government of 
the town, by degrees converſed upon this ſubject 
formed that kind of concert which is neceſſary upon 
occaſions to act as a body, and they prevailed upon the u. 


iy * chief magiſtrate, who prefided over the town. of Li 


in the year 1791, greatly to his honor, and greatly to the þ 

that 'town, to give them an 132 of exerciſin al 
rights which they claimed, and of bringing the decifion of 
thoſe rights fairly before thoſe whoſe province it is to decide 
— auortiy mayor f Liverpool, in the month of Janu- 
ary 1791, aſſembled a common hall purſuant to the power 
veſted in him by the charter for that purpoſe. 


- Gentlemen, I have told you the number of the commer 
council, and I have admitted, which I do with the utmoſt 
pleaſure, that it is compoſed of very reſpectable perſons. 1 
muſt now tell you, as 1 am for. the time to introduce 
them to your acquaintance, who the durgeſſes.of Li 


perſons; all of them, I will venture to ſay without hazard 
of contradiction, members of the corporation of Liverpool, a: 
much, though not to the ſame extent, as the forty and on! 
who compoſe the common - council—every one of them, 282 
member of that corporation, intereſted in the well-being of 
that corporation ;—intereſted in its government—and inte. 
reſted, in point of right, alſo in the management and conduct 
of its revenues. - 9 {07 Val 1 775 
Beſides their number, I venture to ſay (giving the larg- 
eſt ſcope to my admiſſion as to the reſpectability of the gen- 
tlemen of the common council) they contain many individu 
as reſpeftable—as fit for the management of the corporation 
buſineſs—as ft for the exerciſe of any power that ought to be 
intruſted to any men, for. there are ſome powers that ought 
; ? I 
, 
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to be intruſted to no: men at al{) but as fit for the exercile, 
from character, education, underſtanding, weight of pro- 
perty, from every circumſtance that is confidered in the 
affairs of men, as any of thoſe, awhoewer they may be, who 
compoſe the —_ — there not a _=__ a more 
reſpectable body of men—if you will permit me, from u 
— local ſituation to except the city of Landon — 
there is not a greater or more reſpectable body of men to be 
found in any part of this kingdom than the durgefſes of Li- 
verpool—You will judge whether it is fit and —— that 
men of that deſcription ſhould be wholly excluded from the 
exerciſe of all rights whatever, and even from all inquiry into 
the conduct of their own affairs. | 


At a common hall, which was called, and which exhibits 
a proof, as ſtrong a one as ever exiſted, if any 1 were 
neceſſary, that a body of the durge/fes, ſuch as I have de- 
ſeribed them, are extremely fit and proper for the exerciſe 
of any rights that belong to them; for a more orderly, a 
more regular, and more temperate aſſembly never met, I 
believe, even in the council chamber of Liverpool———You will 
judge of them better from the acts which they made, and 
from the manner in which they have in fact exerciſed that 
power which they met to afſert—inſtead of making a wild 
— — common council of Liverpool; inſtead of im- 
mediately aſſuming, or attempting to aſſume the actual ma- 
nagement of the affairs of the corporation :tſelf, they proceed- 
ed to a temperate aſſertion, and a meſt wi/e and temperate ex- 
erciſe of thoſe rights which, upon reading their charter, the 
neaneſ among — had ſenſe enough to know belonged to 
them; and of thoſe rights, the exerciſe of which = ſhall 
judge, when I read to you the very by-laws which are the 
ſubje of the preſent cauſe. | 


I have ſtated to you, that, thinking it extremely proper 
that the actual management of the revenues of the corpo- 
ration, which do amount, and if it is material I can prove 
it, (I Ave proved it upon a former occaſion in this court ;) 
to {20,000 a year, ſhould at leaſt be ſubject to ſome check 
and inſpection, they made firſt this &y-law ; 


It is enacted, conſtituted, decreed, and declared, by 
this aſſembly, that all books containing an account of mo- 
2 = received and paid by the town's treaſurer for and on 
* behalf of this co ion, ſhould be at all reaſonable times 
* open to the inſpection of the mayor of the borough for 


the time being,” 
* Gentlemen, 
* Recorder of London. 
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Gentlemen, I or ic not this a temperate exerciſe of 
right which they are —_— They do not defire — 
counts of the corporation to be laid before the common hall, 
they do not claim the accounts to be audited by fifteen hun. 

' dred or two thouſand people; but they ſay, Our chief ma. 
2 who is the preſiding officer of the common cuuncil i,. 
elf, as well as of the common hall, ſhall at all times have, 
(what he is entitled to, I will venture to ſay, without 
fuck law at all—what no man in that corporation coul 
dare to refuſe him if that law had never been made; and 
what I ſhould be aſtoniſhed that any man ſhould dare to re. 
fuſe him, unleſs I knew it was merely for the purpoſe of 
trying this queſtion, and I will do them the juſtice to be- 
lieve it was ſo) tht mayor, the head officer of the corporatin 
ſhall have power to inſpect the books which are in the care 
of the ſervants of the corporation at reaſonable times.” 1 
appeal to your underſtandings whether you ever ſaw a 
more moderate and temperate exertion of any right what. 
ever. "mT | £ 


The next by-law is—“ It is enaRted, ordained, conſti- 
tuted, decreed, and declared, by this aſſembly, that if the 
« town's treaſurer for the time being, ſhall at any reaſona- 
„dle time refuſe to permit and allow the mayor of this bo- 
rough for the time being to inſpect any of the books or 
ha _ containing accounts of money received —_ by 
„ him, for and on behalf of this corporation, he forfeit 
for every ſuch refuſal, the ſum of forty ſhillings.” 


So much, therefore, for the manner in which this right 
is exerciſed by theſe men who have, (heretofore, but, I truſt, 
will not again to day) been 2 as a factious and riu. 
ous body, wanting to throw the great town of Liverpool into | 
confuſion? Where is the faction? Where the confufion con- 
tained in this firſt exerciſe of their rights? oa] 


Gentlemen, I have now ſtated to you the by-law upon 
which this action is brought; and I beg your pardon for 
having taken up ſo much of — time in matters, ſtrictiy 
ſpeaking, introductory, before 
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come to ſtate to you the pre- | 
| 


ciſe queſtion. But I believe you will do me the juſtice to think 
that, though the matter has been introductory, it is not 

» wholly impertinent and irrelative to the ſubject; and perhaps 
a recollection of ſome of thoſe facts and principles, I have 
troubled you with, may be neceſſary for your better under- 
ſtanding the cauſe. | 


Having ſtated that this is the by-law upon which the — 
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action is brou you find that we complain that the 
_ treaſurer — FA in diſobedience of this law, and at 
a reaſonable time, 10 allow to the mayor the inſpettion of the ac- 
counts of the corporation; and that he has thereby forfeited the 
fum of forty ſhillings; to recover which the preſent action 
is brought. That gentlemen, is in terms the queſtion for you 
to try . * — a 


We are not ſtrangers to the nature of the defence intend- 
ed to be ſet up. They do not mean to deny that the treaſurer 
Mr. Golightly, the defendant in this action, has diſobeyed the 
law in queſtion—but they do mean to deny, or elſe I am troub- 
ling you to no purpoſe; and, if they tell me they do not, I 
vill fit down—They do mean to deny that - this law was 
binding upon Mr. Golightly—Now whether it was ſo or not, depends 
inn two queſtions, There are two queſtions that always ariſe 
when you are to decide whether a —— is or is not binding. 
The firſt is, Whether the 4y-law itſelf is reaſonable and con- 
formable to the general laws of the kingdom. Upon that 
queſtion, I believe in ſtating the law I have already ſald 
enough; for if any law can be more I eſſential than 
another, it is this by-law for I ſhall confider both theſe 


which I have ſtated to you as making in truth but ane law, 
though they are ſeparate clauſes, becauſe the one is the en- 


afing part, and the other annexes the penalty to it. 


If there can be a law more reaſonable than another, it 
certainly is the law in queſtion. What is it? That the 
chief officer of the corporation ſhal] at all reaſonable times 
have a right to call upon his ſervant and the ſervant of the 
an peration to inſpect the accounts kept by that ſervant, of the 
property of that corporation. And that if he does not pro- 
duce thoſe accounts he ſhall for the offence of refuſing, for- 
leit the ſmall and moderate ſum of forty fhillings. 


If I were counſel on the other fide, and if I were to find 
fault with this 4y-law, it ſhould be with nothing but the 
moderation of the penalty ; for in my opinion if this by-law 
had never been made, if it had not received the legiſlative 
lanftion of that body, to whom, I will pry that legiſlature 
delongs—it is ſo obligatory in itſelf; and in its own nature, the 
not doing the thing required to be done, is ſo contrary to the 
duty of the officer, who is required to do it, that inſtead of 
forteiting forty ſhillings, in my opinion it ought to have been 
hundreds of pounds. An officer who is entruſted with accounts 
to the amount of twenty thouſand pound; a year ! ought to be 
talked to in a different ſtyle than the forfeiture of forty billing, 
for ſuch diſobedience. 3 the nature of the — 
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J have, I truſt, eſtabliſhed in your judgment, that this 
is not unreaſonable, and not contrary to, the laws 
of the kingdom. ELIE | b 


The ſecond queſtion with to by-laws is, Whether 
they are made by à competent authority ? that I know is 
the queſtion = are to try to-day ; whether this lu 
clearly reaſonable in itfelf, certainly proper in its proviſion, cer. 
tainly moderate, and much too moderate in its penalty, is made 
by a competent authority in this corporation ? ; ; 3-02 


Now, Gentlemen, before I proceed to that queſtion, it 
will be neceſſary to trouble you with the ſtatement of one or 
two propoſitions of law. d as you know, and as I knoy, 
that you are to receive your directions in point of law from 
a much better and higher authority, I owe you, and perhaps 
his lordſhip, ſome apology for preſuming, in the outſet, to 
ſtate theſe propoſitions of law: by which it appears to me 
that your judgment in this cauſe ought to be directed. But 
it is neceſſary to do ſo; for, as you will not have the benefit 
of hearing them from his lordſhip till the evidence is gone 
through, it will not be poſſible for you to direct your atten. 
tion to thoſe parts of the evidence which are moſt material; 
and to which the law is afterwards to be applied. I am there- 
fore obliged to undertake that taſk which does not, in gene- 
ral, I agree, ſo properly belong to an advocate in the cauſe; 
That of ſtating to a jury the principles of the law by which 
their verdict ought to be 3 But, gentlemen, I will 
do it at my own peril, and all I aſk of yau is to give me cre- 
dit for fair intentions. I will not intentionally miſlead you in 
that ſtatement; if I ſhould through ignorance miſlead you 
at all, it is my comfort, and will be ours, that the error 
will be but of ſhort duration, becauſe it will preſently be 
corrected by the LEARNED JUDGE who prefides in this court. 


Gentlemen, I have ſaid that I would ſtate them at m 
peril—I misſtated that -I feel that peril ſomewhat the 
becauſe, from the habits of my life it has happened to me 
to be more converſant perhaps with this branch of the law 
than with any other. If I can claim to myſelf common /en/e, 
and I have not the vanity to claim more; but if I can claim 
to myſelf any portion of common ſenſe," I muſt e'er this, have 
acquired /ome little knowledge of corporation law. But, 
tlemen, I have a much better ground of confidence 
that ; becauſe I know that all the principles which I ſhall now 
think it neceſſary to ſtate to you, have undergone the teſt 
diſcuſhon; they have paſſed the feery tria they have upon i 
former occaſion received the ſanction of that ropetableepin 
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ty which you muſt to day be determined in point of Jaw ; and 
I have heard nothing fince, and I. flatier myſelf that the learned 
judge au pre HEARD OR READ OR THOUGHT of 10+ 
thing fince, that will induce him ta change that opmion which he 
then entertained. I therefore ſhall ſtate, 22 with a more 
than ordinary degree of confidence, for the reaſons that I 
have already told you, the 1 of law by which your 
rerdict, when you hear his lordſhip's opinion, will, I know, 
de directed, and which appear to me perfectly, completely, 
and (I hope) finally deciſive of this important cauſe. 


The firſt is that which I glanced at in the opening ; that 
where the power of making 4y-laws is not aii veſted 
in any other body, it belongs to the corporation at large. That 
s a propoſition which I requeſt you to bear in your memo- 
ries; at all times recollecting that you are to lay it aſide if 
his lordſhip ſhall hereafter tell you that it ig not /o; I truſt 
ke will not; but, till he does, and no longer, I aſk you to give 
me credit conditionally for that propoſition, that, in all cor- 
gurations the power of making by-laws rejides in the body at 
large, unleſs it is diftin#tly wefled in ſome, other body, 


The next is, that though where the charter is ſilent, or 
where the conſtruction of the charter is doubtful, the uſage 
in corporations has great weight, yet, that zo »/age can pre. 
rail againſt the clear expreſs and unambiguous terms of a charter 
mee accepted and atted „by any corporation. The char. 
ter of a corporation, the moment it is accepted and acted 
under, by the perſons to whom it is granted, becomes the 
lex loci, the At of Parliament of that place, it is the fatute 
low of the corporation, and you might as well ſet up a ge- 
neral cuſtom in the kingdom againſt the expreſs proviſions 
of an A of Parliament as ſet up a cuſtom in any corpora- 
tion againſt the expreſs words of its charter. That is another 

tion which I venture to ſtate with confidence, which 

have never yet heard any lawyer wenture to deny, and 

vhich I believe I ſhall not hear denied to day for the firf 
lime. 


Then, gentlemen, if theſe propoſitions are true, and if 
they are 24 is nothing — nor certain in the law of 
England; if theſe propoſitions are true, I will pledge myſelf 
that you ſhall very ſoon ſee that there is an end of this cauſe— 
and that, notwithſtanding the importance of it, you will 
have very little trouble in deciding the queſtion that you 
have to try; for, having tated that the right of making by- 
lau by the general law of the kingdom, belongs to a cor- 
ration at large ; having ſtated that no cu/ffomm in a corpora» 
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tion can prevail againſt the expreſs proviſions of its charts. 


I have nothing left to do, but to read to you the charter 
under which the corporation of Liverpool acts, and your own 
ſenſe will do all the reſt. That charter will ſnew you #k 
the corporation are; it will ſnew you that the corporation are 
the © mayor, bailiffs, and burgeſſes,” and not the common council; 
and it will ſhew you, further, that the power of making 5 
laws is diſtinftly granted to the corporation ar large by the 
charter of Charles the ſirſt, which charter is co | 
the charter of King Wilkam in the sTRONGEST TERMS; and 
which charter of King William, making certain other alter. 
ations in the conſtitution of the corporation of Livergey, 
does not ſay one fyllable about the power of making by-lew, 
except repeating, in terms, the charter of Charles the ful 
and therefore that that charter not only leaves it in but con- 
firms it to that body of men in whom it found it under that 
charter. £43 MS 


Gentlemen, in this part of the caſe, I find a taſk of ſome 
difficulty ; becaufe I know nothing in human reaſoning or 
in 12 fo difficult ; I know nothing that is ſo apt to 
the ſpeaker into puerile argument and unnec lana- 
tions, as an endeavonr to make that more clear, which is in 
itſelf as clear as language can make it; and I proteſt I think 
I ſhall do my clients the more juſtice, the more I rely upon 


your own underſtandings. in reading the very words of this 


charter under which the corporation of Liverpool exiſts, and 
the leis I endeavour to make that clearer which is as clear & 
the Sun in its meridian ſplendor. . 


Gentlemen, The charter of Charles the firft recites the 
proſperity and the merit of the town of Liverpool in the coun- 
ty of Lancafter, (as all charters always begin with terms of 
civility to the — to whom they are granted) and it fays 
that they have been before incorporated by the name of © mays, 
bailiffs, and burgeſſes,” and by certain other names; but, to 
avoid all ambiguity, it confirms to them all their former 
rights by whatever names they were incorporated or whe- 
ther they were duly incorporated or not. 4 We vouchſafe by 
our letters patent to make, reduce, create, and confirm 
them into one body corporate and politick.” This is the 
firſt queſtion you are to look into the charter for ; for I have 
told you that the right of making by-laws by the general low 
belongs to the corporation at large. 


Then, the firſt thing you are to look into the charter for, 
is to ſee who are the corporation; the charter tells you in 


the next line ( by the name of mayor, bailiffs, and burgefe 
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« the town of Liverpool ;” not a word of the common council / 
« We, therefore, willing that from henceforward for ever 
« in the ſaid town and port ſhould be had continually one 
« certain and undoubted manner of and for the keeping of 
« the peace and rule and government of our le therein, 
and that the port and town aforeſaid henceforward forever 
« may be and remain a town and port of peace and quiet to 
« the dread and terror of evil doers and the reward of the 
good; and that for the future they may be enabled better 
to keep our peace according to law therein, and hoping 
« that if the ſaid mayer, bailiffo, and burgeſſes of the town 
« aforeſaid, and their ſucceſſors be made to enjoy greater 
privileges and liberties by our grant, they may think them- 
6 tives more eſpecially and firmly obliged to the ſerviees 
« they are capable of, impoſed by and to be rendered to us, 
4 our heirs, and ſucceſſors, of our ſpecial grace, and from 
our certain knowledge and mere good pleaſure, we have 
« yilled, ordained, canſtituted, and declared, and by theſe 
« preſents for ourſelves, our heirs, and ſucceſſors, we do 
vill, ordain, conſtitute, and grant that the faid town of 
liverpool, in the county of Lancaſter, hereafter forever, be 
and ſhall be a free town of itſelf, and the burgeſſes of the 
« fame town and their ſucceſſors for ever, hereafter be and 
* ſhall be by theſe preſents one boy corporate and. politick, 
in deed and in name really and fully for ourſelves our heirs 
« and ſucceſſors, we exect, make, ordain, conſtitute, con- 
firm and declare by theſe preſents, and that by the ſame 
name they may have perpetual ſucceſſion by the name of 
* the “mayor, bailiffs, and bur gefſes of the town of Liverpœ, 
in the county of Lancaſter. „ . tion e. 


Who, therefore, are the corporation of Liverpool ? Aſk the 
charter! The burgeſſes incorporated by the name of © mayer, 
bailiffs, aud burgeſſes. Why, then it makes that corpora- 
tar capable of enjoying lands; taking grant of lands: of 
taving a common ſeal; of ſuing and being ſued; and al! 
thoſe things incident to a corporation at large. | | 


Then, having made the principal magiſtrates and the 
executive authority in the corporation, it is in a hurry to fix 
and ſettle what ſhall be the legiſlative power; and it does it 
in theſe words, which it is my duty to read diſtinctly to you, 
ad to beg that you may engrave them upon your memories, 
for it is by them that this cauſe muſt be decided. We 
" grant unto the ſaid mayor, bailiffs, and burgeſſes of the town 
' aforeſaid, and their ſucceſſors, that the mayor, bailiffs and 
- burgeſſes of the town of Liverpool” (that is the preciſe de- 
(cription of the abel corporation © for the time being or the 


greater 
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greater part of them, of whom the ſaid mayor and one 
the baillffs of the town aforeſaid, for — being 
will to be two, upon public notice thereof given for thy 
„ purpoſe, aſſembled, may and all have power and autho. 
„ rity of granting, conſtituting, ordaining, and making fron 
time 10 time any reaſonable laws, ſtatutes, conſtitutions, de. 
* cxees, and ordinances, in writing, which to them or the 
greater part of them of whom the mayor and one vf the 
« bailiffs of the ſaid town for the time being we will to be 
.* two ſhall ſeem to be good aceording to their ſound judz. 
„ment,“ and fo on with other ſynonymous words, which! 
need not teaze you with repeating, * for 1 rule and 
« government of the town aforeſaid, and all and fſingulær 
«the officers, miniſters, artificers, inhabitants and — 
* whatſoever, within the town aforeſaid and the libertie 
«© thereof, for the time being: and for ſhewing in what mat. 
ner and order the ſame mayor, bailiffs, and burgeſſes, and 
all and fingular the officers, miniſters, burgeſſes, artificerz 
inhabitants and reſidents of the town aforeſaid, in their 
. offices, functions, miniſtries, trades, and callings, within 
the ſaid town and liberties and precin&s thereof for the 
time being ſhall behave and conduct themſelves.” 


Now, Gentlemen, if you have done me the honour of 
—_— not to what I have —_ to — * 
me leave to aſk you, firſt, are the corporation of Li. 
werpool ? Look how he charter and it will furniſh you 
with the anſwer ; it is the mayor, bailiffs, and burgeſſes. Who 
are the profiling officers in that corporation? Look into the 
chatter again, and it will tell > wen they are the mayor and tw 
bailiffs—Who have the legiſlative authority in the [as 
tiok—who have the Krenr or MAKING BY-LAWS? Look in- 
to the charter again, and it will tell you that that power 5 
granted (as it muſt be) to the ration by the name of the 
mayor, bailiffs, and burgeſſe—it is not only granted to then, 
but it is granted to them to be done by them and not by any bu 
elſe—Why then common ſenſe gives the anſwer—it require 
no legal reaſoning—it requires no legal knowledge it re 
quires that which belongs to all of you, I truſt, in as 
a degree as to any of my friends around me or to * 
that which belongs to every well informed mind Common 
ſenſe and common underſtanding of the Engliſh language vil 
decide this cauſe; it grants the legiſlative authority # the 
mayor, bailiffs, and burgeſſes, to be exerciſed by the mom 
bailiffs, and burgeſſes. | | 


80 far it does nothing more than the common law would 
have done without it. For, had the charter (and that is on- 
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of the principles you will bear in mind) ſaid nothing about 
it at all, the mayor, bailiffr, and burgeſſes would have had the 
But, having in that only confirmed the general law 
of the kingdom, then it goes one ſtep further, and does what 
the king has the power of doing, provided the charter is ac- 
cepted by the perſons to whom it is given—it adds a quali- 
fication to that general which the law would have 
given without any qualification at all. By the general law 
of the kingdom the mayor, bazliffs, and burgeſſes, would have 
had a right to make by-laws without any reftriftion ; but the 
ing does what he has a right to do, when the charter is ac- 
cepted ; he adds a reſtriftion, and ſays, that though the &y- 
laws ſhall be made by the body at large, yet the aſſent of two 
at leaſt out of the three chief magiſtrates ſhall be neceſſary 
togive them the force of law. hy then, in that the char- 
ter adds a reſtriction, a proper and wiſe one, to the gene- 
ral authority which would be conveyed to the burge/es by the 
common law. For, had the charter not ſaid that, the ma- 
jor part of the Surgeſſes when aſſembled might have made &y- 
laws in the teeth of the mayor and both of the bailiffs. The 
preſiding officer would have had but one vote, or a caſting 
vote, if the conſtitution of the corporation had given it him, 
but his aſſent to the laws would not have been neceſſary ; 
the crown therefore, makes that neceſſary. 


I am not afraid to ſtate this in the outſet, though it is 
generally not very prudent to ſtate too much of your argu- 
ment in the outſet—but I ſtate it to give my friend an op- 

rtunity of anſwering it ; becauſe, though I know and re- 
2 his abilities as much as any man in the kingdom, yet I 
know it is that which he cannot get the better of. The com- 
mon law is by this charter confirmed, with the reſtriction 
that the canſent of the mayor and one of the 5bailiffs ſhall be 


neceſſary. 


After having ſaid who ſhall make by-laws, it direfts how 
they ſhall be made, and it adds, that it ſhall be upon public no- 
tice thereof given for that purpoſe. There is another re- 
ſtriction added to the common law; for, if that had been left 
out, whenever the mayor, bailiffs, and burge//es, got together, 
for whatever purpoſe they had been aſſembled, when met in 
common hall, they might have made by-laws—* No, ſays the 
Orun, you ſhall not do that; for, that no by-law ſhall be 
luddenly and ſurreptitiouſly paſſed, we not only give a ne- 
Ative to the preſiding officers of the corporation and ſay, 
that two out of three ſhall concur—but we ſay that you ſhall 
not make by-laws at all without firſt giving public notice 
tat you intend ſo to do.“ ' 


MR. SERJEANT ADAIR. 
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I never met with a proviſien in a charter, among the 
multitude it has been my fate to read in the courſe. 
time, which ſo well guarded the power veſted in the cps. 
tion at large for 3 | 


— 


Firſt it ſays ; that though we confirm the general com- 


mon law right to you the mayor, bailiffs, and burgeſſes, yet, to 
prevent any popular error from prevailing for a 

we ſay that it ſhall not be a law without the aſſent of your 
mayor, and one of your dailiffr—We ſay further, that, even 
with that aſſent, you ſhall not have —— to make a law 
without giving public notice before hand that you intend to do 


fo, and what it is you intend to do, that all your fellow bur. 


may be at the place preſent, and may reject the lay, 
if it is contrary to their welfare and their intereſt. You, 
therefore ſee, that there is a diftin# confirmation of the com. 
mon law power of making by-laws in the body at large, with 
certain wiſe reſtrictions added to it to prevent abuſe, It 
directs in what manner the by-laws be made; it 
(which are but words of courſe) that they ſhall be ſuch &. 
laws as to them who have the right of making them ſhall 
ſeem good. It then ſpecifies the purpoſes, which are a: ge- 
neral as any words can make them ; and, ſubject to the reſtric- 
tion of not being unreaſonable or contrary to the law of the 


| kingdom it gives as general a legiſlative power in this corpo- 


ration as can exift in any; for it is for the good rule and go- 
vernment of the town and all and fingular the officers, mi- 
niſters, artificers, inhabitants, and reſidents whatever, within 
the town aforeſaid, and the liberties thereof, for the time 
being, and for ſhewing in what manner and order the fame 
, bailiffs, and burgeſſes, and all and ſingular, the officers, 
miniſters, burgeſſes, artificers, inhabitants, arid reſidents of 
the town aforeſaid, in their offices, functions, miniſtries, 
trades, and callings within the ſaid town and the liberties 
and precincts thereof for the time being, ſhall behave and 
conduct themſelves. 


You ſee, therefore, the purpoſes are as general as pal. 
ble; and apply to every body that can reſide in this town 
and be the ſubject of by-laws. For, firſt, it ſays in what 
manner and order the mayor, bailiffs, and burgeſſes ſhall be 
have and conduct themſelves —W ho are 24 > The corpo- 
ration at large in their corporate capacity—"Then the by-law: 
ſhall bind 10 long as they exiſt unrepealed—they ſhall firl 
bind the whole body—they ſhall bind (as all laws 2 to do) 
the law-makers as well as others, till they are repealed by the 


. fame authority that made them; for miſerable indeed, in 


whatever 


, A . 
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hatever hands the legiſlature of any country is veſted, is it, 
— the law-maters are not bound by — themſelves. 


The firſt, therefore, that are bound by the laws are the 
ators who make the lau. - the mayor, bailiffs, and burgeſſes 
hen it goes on and ſays, not only the mayor, bailiffr, and 
burgeſſes in their corporate collective capacity ſhall be bound 
by them, but it enumerates all others—* and all and ſingu- 
lar the officers” that includes again the mayor, bailiffs and 
other officers in their individual capacities—* minifters” that 
includes the ſervants of the 1 officers” includes the 
magiftrates—** minifters” includes the ſervants, then comes ev 
of the corporation, burgeſſes''— Then it ſhews—fi 


dat to theſe laws the corporate body itſelf, who makes them, 


ſhall be ſubject and then, it ſhall not only regulate the 
proceedings of the corporation in its corporate capacity, but 
it ſhall regulate the conduct of every officer, miniſfer, and 
lurgeſt of that corporation individually—It would be an af- 
front to you to ſay one word more upon the conſtruction 
of a clauſe which the wit and ingenuity of man cannot ren- 
der doubtful ! 


Gentlemen you now begin to ſee the nature of the queſ- 
tion which you are to try—it 1s this—whether my learned 
friend when it comes to his turn can ſhew that this power, 
granted in unequivocal terms by the authority that had the 
power to grant it—accepted and ated under by thoſe to 
whom it was granted—has, and by what means, been taken 
from them—Let my learned friend ſhew how, and when, and 
by whom, this power A veſted in the corporation at large, 
has been taken out of their hands and put into the hands of 
thoſe who ſupport his client Mr. Golightly. If my learned 
friend produces a ſubſequent charter to the charter of Charles 
the firſt—if the common council, who have had ſo long the cuſ- 
tody of all the records of this corporation, and who, therefore, 
poſſeſs every advantage that a man can poſſeſs in a trial of 
this nature—if they can, from any corner of this large box 
which we have not yet found out, produce a charter granted 
ſubſequent to that of Charles the firſt by which the power of 
making by-laws is as clearly and diſtinctly taken away—1 do not 
know whether the charter of Charles the ſecond gleamed about 
the imagination of my friends, for there awas a ſubſequent 
charter which did in very clear and unambiguous terms tale 
away this right from the burgeſſes which had deen granted 
by Charles the firf—that charter was accepted by the people 
who applied for it of courſe, but was never accepted by the 
Corporation at large—1t ſubſiſted for a time; and if, to the 
misfortune of this country, ne to the misfortune of the 

2 town 
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town of Liverpool in particular, that charter had remained us. 
repealed, if that GLORIOUS REVOLUTION had not happened 
which has reſcued the whole kingdom, and which (I hope, 
by your verdict to day) will reſcue the corporation of Livergel 
from uſurpation, had not happened, and the charter of 
Charles the ſecond had —. in force, I ſhould not have 
given you the trouble of addreſſing you to day upon this 
ueſtion, and I ſhould have kept my word—Upon the 
uction of that charter I ſhould have ſat down and admitted 
that the right was with the clients of my learned friend. 


Having, therefore, ſtated that this was diſtinctly gi 
the — of Charles the ſecond, you will be — arr x 
aſk how we have got it back again ?—and I will tell you, 
gentlemen—We have got it back again by the means and in 
conſequence of that 6Loz10uUs EVENT to which I cannot too 
often allude, and to the conſequences of which in all its 
—.— the people of this country can never be too much at. 
tached. | 


King William begins his charter by reciting the charter 
of Charles the firſt—he recites the clauſe, and in the words 
which I have read to you (and which I will not at preſent 
treſpaſs on your time by repeating) he recites the whole of it, 

and then goes on to confirm the whole of it in the terms 
which I will next ſtate to you Theſe words immediately 
follow the recital of the c of Charles the firſt “ We, 
« therefore, all and fingular, the franchiſes, privileges, liber. 
« ties, quittances, immunities, grants and confirmations be- 
« fore mentioned, having ratified and granted for ourſelves, 
„our heirs andiſucceſſors, as much as in us lies, we do ac 
„ approve, and ratify, and all and ſingular the ſaid franchi 
« quittances, liberties, and immunities, to our beloved the 
* mayor and bailiffs, in theſe preſents hereafter named, and to 
© the , bailiffs, and burgeſſes of the town aforeſaid, and 
« their — by the tenor of theſe preſents we grant and 
confirm as the before mentioned charters or letters patent 
« do rationally teſtify.” | = 


Here then they have, immediately following the recital 
of the charter of Charles the firſt, made a diſtin confirmation 
in language as ſtrong as terms can convey—* We do accept 
« approve and ratify and all and ſingular the ſaid franchiſes, 
" liberties, privileges, quittances and immunities, to our be- 
loved the mayor, and bailiffs, in theſe preſents hereafter 
„named, and to the mayor, bailiffs, and burgeſſes, of the town 
« aforeſaid, and their ſucceſſors, by the tenor of theſe preſents 


« we grant and confirm as the before mentioned charters ot 
« [etters 


- 
— 
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« letters do rationally teſtify” Then look back again to the 
before mentioned charter of Charter the firft, and there you 
will find that very power I have been talking about—that is 
one of the franchiſes, the principal one, which this charter 
rationally teſtified were granted to the mayer, bailiffs, and 
burgeſſes—why then, I ſay that, if this charter of King Wil. 
liam is accepted, this charter, by ſetting up again in terms 
the charter of Charles the firſt would have done away of it/elf 
the charter of Charles the ſecond, in every point that was in- 
conſiſtent with the charter of Charles the firfe. | 


Here again I will make an alluſion to the general laws of 
the kingdom. If an act of parliament is made upon a cer- 
tain fubjeR, and then there is a ſecond act of parliament, 
repealing or altering that act—if by a third act of parlia- 
ment the fr ff act is confirmed that repeals the ſecond act; for 
25 much as it contradicts the frf, which becomes incorpo- 
rated and a part of the third. Juſt ſo it is with the charters 
of corporations — The charter of Charles the firft, being re- 
cited and re- enacted by the charter of King William, does 
away the charter of Charles the ſecond, ſo far as that is incon- 
ſiſtent with it. 4 


But, gentlemen, it does not ſtop there—it goes on in a 
manner which it would be perhaps neceſſary, for the pur- 
poſe of juſtifying certain expreflions which I made uſe of (I 
am afraid more than half an hour ago) that I ſhould read 
the part that follows—it grants and confirms all thoſe privi- 
leges although the ſaid mayor, bailiffs, and burgeſſes of the 
lame town, or their predeceſſors, have abuſed or not uſed 
the ſaid franchiſes “ And whereas“ —and I beg you will 
attend to this, becauſe it will let you a little into the princi- 
ples of the contending parties—I am now I ou not 
my own words but the words of King Will;am and his ad- 
riſers—the words of thoſe great lawyers who were the prin- 
cipal among thoſe who effected that GLORIOUS REVOLUTION. 
* And whereas it is given us to underſtand that a few of the 
* burgeſſes of the town aforeſaid, by a combination among 
* themſelves, without the aſſent of the greater part of the 
* burgeſſes of the ſame town, and without a ſurrender of 
the before recited charter or any judgment in quo war- 
" ranto or otherwiſe given againſt the ſame, have procured 
a new charter under the ſeal of the county ralatine of 
" Lancafter, to be granted to the town aforeſaid, bearing 
date the 8th day of July, in the 29th year of the reign 
Vol the late Lord King Charles the ſecond, in which ſeve- 
ral material changes were deſigned to be made in the go- 
* vernment of the ſaid town, which faid alterations = 
| 66 cau 
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6 cauſed many difficulties and doubts concerning the liber. 
« ties, franchiſes, and cuſtoms of the town aforeſaid, and 
* alſo concerning the election and appointment of a mayor 
© and divers other officers of the ſame town.”  - * * 


You ſee, therefore, by this recital the terms in 
which the charter of Charles the ſecond, and thoſe who obtains 
it, are condemned—it is ſaid to be done by a few of the bur. 
geſſes, by a combination among themſehves—without the aſſent 
of the greater part of the burgeſſes—without a ſurrender of 
the former charter—and that that charter had introduced 
ſeveral material changes in the government of the. town, 
which alterations had cauſed many differences and doubt 
concerning the liberties, franchiſes, and cuſtoms of the 
town aforeſaid. 9 


Then, in the language of King William, J am to impute 
all the controverſi the differences—all the doubt 
reipecting the privileges, franchiſes, and cuſtoms of the 
town of Liverpool to that Funto who got to themſelves, in the 
name of a common council, the grants made by the charter of 
Charles the ſec We therefore, affecting the peace, tran- 
« quillity, and good government of the ſaid town, and the 
« burgeſſes and inhabitants thereof, and deſigning to take 
“ away all thoſe differences and doubts in this particular, of 
“our ſpecial favour and out of our certain knowledge and 
«© mere good pleaſure, we appoint, grant, and declare, that 
« henceforward for ever there — and ſhall be the of 
„ ficers and miniſters following.” Then it proceeds to cre- 
ate, as I before ſtated, a permanent common council of fin- 
one; it gives them the power of removing themſelves—it 
ſays nothing about the right of making 4y-laws, but goes on 
as to the manner of electing officers in the manner deſcribed 
by that charter; and on which, as reſpecting this cauſe it 
will not be material to trouble you. 


It appears, then, from what I have now ſtated to you, 
that by the charter of Charles the firft, in terms ſo clear that 
no man learned or unlearned can doubt about them no 
man's mind can be ſo perverted even by falſe learning and 
ſophiſtry as to doubt upon the words of that charter —no 
man's mind can be ſo uninformed as, for want of learning, 
to doubt about it, if he underſtands Engliſh ar all—By th 
terms it appears that the right of making by-laws was V 
by the charter of Chartes the firſt in the body at large. It ap- 
pears that, after that, by a Junto a charter of a different com- 
plexion was obtained. It appears by the charter of Kg 
William (which I. Hall prove to be the charter under _ 
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the corporation now act) that that charter was cenſured, and 
the doubts created by it were done away. 


Therefore the charter of King William was intended to 
reſtore to the burgeſſe the rights that they enjoyed under 
the charter of Charles the firft ; and to do away uſurpa- 
tions which had been confirmed by the charter of Charles 
the ſecond their rights under the charter of Charles the firft 
are confirmed in expre/s terms in all points in which that 
charter is not diffin#tly altered. It then proceeds to alter that 
charter in ſome partieulars—to add to it by the erection of 
a permanent common council, which did not exiſt before, and, 
if it has gone further—if it has gone on to ſay that either 
that common council, or any body elſe than the 4urge//es ſhall 
have thepower of making by-laws, I have, in reading it over 
[ believe twenty-times, overlooked that clauſe; and my 
learned friend by and by will read it to you 1F Hz CAN FIND 
N-his eyes or his underſtanding muſt be much ſharper than 
mine if he does; for I have looked into every corner of that 
charter; and, unleſs we have got an erroneous copy, I think 
| may venture to ſay he will find no ſuch thing there—and 
if he does not, I can prophecy the event of this cauſe ; for 
then you will 'come to apply the principles, which, with 
ſome degree of confidence, I have to you to be the 
principle» of the law of England, and that is, that this pow- 
er of making by-laws unequivocally granted by Charles the 
fl, was —— by King William : which latter charter it 
the charter accepted and under by the corporation of 


I now ſtate to you as law, that THAT CANNOT BE A- 
KEN BY ANY EVIDENCE OF USAGE WHATEVER! 


If my friends poſſeſs that which, upon ſome occaſions, 
and in ſome arguments, they have been fancifully ſuppoſed 
to poſſeſs—Men of great ingenuity and lively imaginations have 
agued upon that ſubject, and a great many very wild ſup- 
politions have been made with reſpe& to the contents of 
myſtic volumes incloſed in hat cheſt ; but though they have 
tad the principal | 4 mp hy of them, yet by order of the 
court we have had ſo far an inſpection, that I will venture 
to ſay they do not poſſeſs that which if they did — 1 
would alſo ſay, would not avail them in this cauſe — They do 
not poſſeſs any uniform uſage, either before or after grant- 
Ing the charter of Charles the ff, which ſhews that the 
Per of making by-laws was uniformly exerciſed by a differ. 
ent body from that to which it is difin&ly granted—T will 
enture to ſay that they de not poſſeſs any evidence that will 

ſhew 
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ſhew that If they think it worth while to day to attemꝶ .jq 4 
you will recolle& what I prophecied with reſpect to their 
evidence; and I will venture to tell you that that prophecy 
will be confirmed, N 


But, gentlemen, I have added, that if it were otherwiſe; 
and if they were to prove an uſage without one ſingle in 
ruption before or after the charter of Charles the firſt, the un 
SCRIPTA muff prevail—The A of Parliament of the 
tion muſt have its force No uſage can prevail unleſs the 
words of the charter are doubtful—If they areſdoubtful I muſt © 
have loſt long ago what little common ſenſe I ever poll 
for I have at times been thinking of the words of this chat 
ter now for a year and a half, and that doubt I have nat 
yet been able to bring = underſtanding to; thoſgh I 
teſt as a MAN OF HONoR, I have read it fifty times forthe 
ppc of finding it out if I could; but I cannot do ii 
intellects may be duller than others, and if my learned 
friend's ingenuity can point out the doubt, I dare ſayyyou 
will receive it with all the attention that it deſerves. ; Rnlv 3 


OY 
But, gentlemen, this has been ſo much canvaſſed byand 
before abler men than myfelf—I have heard from higher a. 
thority ſo clearly and diſtinctly that theſe words 44 nor 
admit of a doubt, that I do not think my friend will ſucceed 7 
in finding out that doubt that I have not been able to dileo+ 
ver—if he does not, I repeat it again, that if theſe volume 
were full of inſtances from beginning to ending of & 
laws made by ſome body elſe than the mayor, bauiffs, al: 
burgeſſes of LivexrooL—and if they did not contain one 3 
inſtance of by-laws made under that power, provided 1 
mewed that the charter granting that power was ac 
and acted under by the corporation that it is the law of 
the corporation, and the mayor, bailiffs, and burgeſſes may fe 
ſume the exerciſe of it whenever they pleaſe. 1. 


I ſtate that to be the Law ; and think I ſhall do the bel 
juſtice to my clients by reſting their — cauſe upon 
that ſelid foundation. I, therefore, ſhall not be led out 
that ground to anticipate (at leaſt) my learned friend in M 
inquiry into any ſuppoſed uſages. If there are any ſuc 
if he thinks them material, and if nis rozxp$a1y thinks them 
material and chooſes to permit it, let him give ALL the et 
dence of them that he can; and when he done his 
you will find that he * no ſuch uſage— But I will ga 
anticipate him in it; I ſhall probably not falle him in 
— I ſtand upon a xock which that uſage cannot Aale 


ſtand upon a CHARTER, he ſnall not draw me down from that 
roku 
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FORTRESS into the wide plain of uncertain inquiry, into 
wapue, obſcure, and contradictory uſages, for ſuch I know theſe 
— do contain—he ſhall not lead me into that field; 
and I ſhall not do what I ſhould think was betraying the cauſe 
of my clients—1 ſhall not reſt that cauſe on conjecture and 
ſuppoſition, which is fixed upon the firm bafis of Law which 
1 — in this country, never can nor will be alen. 


Thus much, and no more, I ſhall ſay with reſpect to the 
nature of any evidence that my friend may be adviſed to 
lay before you in this cauſe if there is any ſuch; that if it 
is an uſage previous to the charter of Charles the firft, that 
charter has abrogated that * and there is an end of all 
uſage prior to that charter.— If the inſtances of uſage proved 
by my friend are /ub/equent to that charter, and previous to 
the granting the charter of King William, the uſage was igſelf 
| —__——— contrary to the charter of King William ; 

it was further abrogated by the charter of William which 
renewed and re- enacted the charter of Charles the ft. If 
the inſtances of _ are to be given /ince the charter of King 
William, they mu 
contrary to that clauſe.of the charter of King William which 
confirms the proviſions of the charter of Charles the firſt, and 
amongſt others the grant of the power of making by-laws ; un- 
leſs my friend can ſhew in ſome corner of that charter a 
clauſe that affects that power and takes it away or renders 
it doubtful. 7 


Gentlemen, I return you my thanks for the attention 
with which you have honored me. I impute it to the im- 
portance of that cauſe which you are to decide, and upon 
which I hope your deciſion will be final to day, and that 
all diſputes as to this corporation will be laid to reſt by a 
inixfaftory determination of the law and the facts. TI will 
not make ſo ungrateful a return as to treſpaſs upon your pa- 
tence one moment longer than is neceſſary. 


I now proceed to lay before you all the evidence which, 
in my opinion, is neceſſary to entitle me to your verdict ; 
and I will venture to ſay it cannot be ſhaken on the other fide— 
I will lay before you this charter, I will ſhew you for your in- 
formation (if it is denied) with reſpect to the propriety of 
this by-/aw, for. it is to that point only that it can be evidence; 
| will ſhew you the 1MMENSE REVENUES which are poſ- 
lled by the corporation, the excluſive management of which 
vithout inſpection or control is aſſumed by the ſelæct body—I 
vill ſhew you that the r of Charles the firft, grants 
| 2 t 


have the ſame fate, becauſe they are 


that power in the terms I have ſtated—I will read the char. 


_ reaſon to alter my judgment in this ca 
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ter of King William and ſhew you that it is that which has 


been accepted and acted under to this day. 


And, gentlemen, in ſtating to you that that is neceſſary, 
I ſhall alſo explain the object of ſome evidence which L laid 
before the court upon a fornſer occaſion in this cauſe—the 
object of which has been groſſly miſtaken or misrepreſented. 
I have addnced evidence, and I all again (for I ſee no 
uſe) to ſhew, that in 
the reign of George the ſecond, an application was made by 
the - common council of Liverpool for a new charter; com. 
plaining that the charter of King William vip NoT explicitly 
grant to them what they were pleaſed to ſuppo/e was intended 
to be granted; and praying from the crown a new charter, 
granting to them that which they have exerciſed and wow 
claim without i. the very power of MAKING BY-LAwWsS—l will 
ſhew you the report of the crown officers upon that appli- 
cation, adviſing King George the ſecond to r ue that grant; 
they adviſed him to give them a new charter for certain other 
purpoſes which were mentioned in their petition, omitting 
the GRANT of the power of MAKING BY-LAWS. | 


| Now, Gentlemen, that evidence J will again lay before 


vou, but I muſt inform you that the object of that evidence 


has been groſſly miſconceived or miſrepreſented—for that has 
been uſed as an argument to ſhew that I did not feel confi- 
dent enough of the conſtruction of the charters of Chark: 
the firſt or King William, becauſe I wanted to help it out by 
that ſubſequent evidence—TI meant no ſuck thing; and | 
diſclaim the inteation—it is for this purpoſe I produce it 
his lordſhip will perfectly underſtand, and you will perfectiy 
underſtand the purpoſe, when I ſtate it to you; and you 
will ſee that it is nothing lite that which has been /ophiftically 
imputed to it—I did not produce it for a purpoſe which | 
do not ſtand in need of—not for an explanation of the char- 
ter of King William or King Charles, or for a confirmation 
of them ; for I want neither application nor confirmation ; 
but to ſhew, out of the mouths of the common councit 
THEMSELVES, that they had accepted the charter of King 
William and ated under it—it is to prove the ACCEPTANCE 
of the charter of King William that I adduce that evidence 
and to ſhew that, upon their complaining that the charter 
of King William did not contain a power of making BY-LAWs; 
and my learned friend muſt contradi& that to day, and ſay 
they could not read the charter of King William—for he 


muſt tel] you that the charter of King William contains — 
ö whic 
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which they complain it -did not contain; — the power 
of making by-laws, the cxown did not think it right to 
give them that power. 


[ have explained, I truſt, without a, poſibiliry of being 


' miſunderſtood, the purpoſe, and the or purpoſe, for 


which I adduce that evidence It is neither for the purpoſe 
of explaining or confirming that which wants neither ex- 
planation nor confirmation ; but for the purpoſe of _ 
that which is incumbent upon me to do—of ſhewing clearly 
and unequivocally that the charter of King William was ac- 
CEPTED and ACTED UNDER by the corporation of Liverpool. 


Gentlemen, I ſhall fit down—you will confider what I 
have ſtated as not intended at all to influence your judgment 
beyond the evidence in point of fact that ſhall be laid before 
you, and the directions in point of law which you will re- 
ceive from his lordſhip; and which you are not to receive 
from me otherwiſe than conditionally, till you hear his lord- 
ſhip's opinion upon that ſubject; and you will now attend 
to the evidence. ; 


Evidence for the Plaintiff. 
By-law, made 16th June, 1791—read 


Mr. Serjeant Cockell. I preſume you admit the breach 
of the by-law, | 


Mr. Law. Certainly we admit that the 4y-law has not 
been obeyed and we deny the power of making it. 


The inſpeximus in King William's charter read. 


We t to the ſaid mayor, bailiffs, and burgeſſes of 
the town aforeſaid, and their ſucceſſors, that hereafter for- 
ever there may and ſhall be one of the burgeſſes of the afore- 
faid town, in form hereafter in theſe preſents mentioned, 
elected, who ſhall be, and ſhall be — of the ſame 
town, and that in like manner there may be and ſhall. he 
within the town aforeſaid, two of the burgeſſes of the faid 
town, in manner as hereafter mentioned elected, who ſhall 
be, and be called bailiffs of the ſame town; and we further 
will, and by theſe preſents for ourſelves, our heirs and ſuc- 
ceſſors, we grant to the ſaid mayor, bailiffs, and burgeſſes 
of the town aforeſaid, for the time being, or the greater 
of them, of wham the ſaid mayor and one of the bailiffs of 
the town aforeſaid, for the time being, we will to be two, 

| upon 


p 


_ aſſent of the greater part of the 1 — of the ſame town, 


peace, tranquillity, and good government of the _— 
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upon public notice thereof, given for that purpoſe aſſem. 


' bled may and ſhall have power and authority of granti 
conſtituting, ordaining, and making from time to — 
reaſonable laws, ſtatutes, conſtitutions, decrees, and ordi. 


Nances in writing, which to them or the greater part of 


them of whom the mayor and one of the bailitfs of the ſaid 
town for the time being, we will to be two, ſhall ſeem to 
be good, wholeſome, uſeful, honeſt, and neceſſary, accord. 
ing to their ſound judgement; for the good rule and govern- 


ment of the town aforeſaid. 
\. Another extract from King William's charter, read. 
e therefore all and ſingular the franchiſes, liberties, 


a 288 quittances, immunities, grants and ecnfirmations, 


ore mentioned, having ſatisfied and granted for ourſelves, 
our heirs and ſucceſſors as much as in us lies, we do ac 
approve, and ratify, and all and ſingular, the ſaid franchiſes, 
liderties, privileges, quittances, and immunities, to our be. 
loved the mayor and bailiffs, in theſe preſents hereafter 


named, and to the aforeſaid bailiffs and burgeſſes of the town 


aforeſaid, and their ſucceſſors, by the tenor of theſe preſents, 
we grant and confirm as the before mentioned charters or 
letters patent, do rationally teſtify, and as the ſame mayor, 


| bailiffs, and burgeſſes of the ſaid town of Liverpool, or their 


predeceſſors, ever did, or might, or ought to uſe and enjoy 
the ſaid franchiſes, liberties, 3 uittances and im- 
munities, although the ſaid mayor, bailiffs, or burgeſſes of 
the ſame town, or their —— have abuſed or not 
uſed the ſaid franchiſes, liberties, privileges, quittances, and 
immunities, or ſome or any of them ; and whereas it is given 
us to underſtand that a of the burgeſſes of the town 
aforeſaid, by a combination among themſelves, without the 


and without a ſurrender of the re recited charter, or 
any judgment of quo warrants or otherwiſe given againſt the 
ſame, have procured a new charter under the ſeal of the 


county palatine of Lancafter, to be granted to the town afore- 


faid, bearing date the — — day of July in the twenty 
ninth year of the reign of the late Lord King Charles the ſe 
cond, in which ſundry material changes were deſigned to 
be made in the government of the ſaid town, which ſaid al- 
terations — many differences and doubts con- 
cerning the liberties franchiſes and cuſtoms of the town 
aforeſaid, and alſo concerning the election and n 
ment of the mayor and divers other officers of the ſaid 
town. Now, know ye, that we graciouſly affecting the 
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and the burgeſſes and inhabitants thereof, and: deſigning to 
take away all thoſe differences and doubts in this particu. 
lar, of our ſpecial favor, and out of our certain knowlege 
and mere good pleaſure, do with and by theſe preſents for 
ourſelves, our heirs and ſucceſſors, we appoint, grant, and 
declare, that henceforward there may and ſhall be the of- 
ficers and miniſters following, via. forty and one honeſt and 
diſcreet men of the burgeſſes of the-town aforeſaid, who 
ſhall be, and be called the common council of the ſaid town, 
of which - forty.and one, &c. | r 


Mr. Lite feld (ſworn) 

Examined by Mr. Serjeant Cockel]. 
Q. You are a clerk to the privy council. | 
A. Aclerk in the office. 
Q. What is that you have in your hand? 
A. A petition to the king. | 
Q. Where had you it from? 
A. The council office. 

| The aſſociate read 


The hamble petition of the mayor, uiii and dnnn. 
ſes of Liverpool. 2 FJ " 2825 


er Litchfield produced the council book, 12th Novem- 
1731. 


Court. It was not read the laſt time—it was objected to. 


Mr. Serjeant Coctell. We did not put your lordſhip to 
decide upon it the laſt time. | | 


Mr. Law. I will give them leave to read it. 


Mr. Serjeant Adair. I will ſtate the light in which I of- 
fer it—l offer it in evidence as an official report of the offi- 
cers of the crown, upon the reference of a petition depend- 
ing before the council—not as an opinion of the attorney 
and ſolicitor general—it is underſtood between us that there 
5 no objection to it. | | 

Mr. 
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Mr. Law. I wave any objection. 


The aſſociate read the report of the attorney and Aci ge. 
neral, dated 12th November, 1751, ſigned D. Ryder, 


W. Murray. 


Mr. Serjeant Cockell, We now propoſe i to read the char. 
ter of George the ſecond. | 


The charter of K ing George the ſecond read from the printed bol. 


Mr. Serjeant Cockell. You admit Mr. Golightly in his of- 
fice for the purpoſe of the action. 


Mr. Law. Yes. 


| Mr. Serjeant Cockell. And the revenues of the corpors: 
tion. : 


Mr. Law. They are of a very large ſize. 


Mr. Serjeant Cockel], Well, we will not quarrel with 
you for a few thouſands. 


The end of the evidence for the Plaimif.. 


* 
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May it pleaſe your Lordſhip. 
Gentlemen of the Jury. 


[ RISE to addreſs you with a degree of anxiety more pro- 
portioned to the importance of the queſtion you are to de- 
cide, than to its difficulty from a deference for the great ta- 
lents of my learned friend—a deference and reſpect which 
[ habitually pay to them more than from any apprehenſron 
which I entertain on this occafion that thoſe talents, or any 
talents ſtill greater, if ſuch do exiſt any where, and I know 
not that they do—that any talents can have the power to 
cloud or perplex this. queſtion when it is exhibited to your 


view as it ought to be, ſo as to refiſt the effect of that body 


of evidence which I have to lay before you. 


I, upon this occaſion, come before you with the moſt 
undoubted confidence in the cauſe, and the moſt deſponding 
afdence in the advocate. It can be only the defects of that 
advocate that can prevent the effect of that cauſe—a verdict 
ltabliſhing the right of the government of this borough of 
Liverpool, to be where it has to this hour, from ihe ex- 
remeft limit of human memory and of human record; and where 
tis confirmed by the laſt authentic charter, granted to this 
borough ; the — of King William, upon which my 


learned friend with very commendable prudence abſtained 
My 


© comment. 
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My learned friend has endeavoured to impreſs you with an 
idea that I was here to conteſt, or that my clients wiſhed me 
to conteſt ſome of the moſt indubitable propoſitions in the 
law ; and he has laid before-you a laborious detail of legal 
trueiſms, I am not here to diſpute that no cuſtom-con-pre. 
vail againſt clear expreſs negative words in a charter, unleſ- 
there happened to be in that charter, words which confirm 
all antecedent cuſtoms, and which may poſſibly, but for which 
I will not contend here, but which may poſſibly give the 
party to whom that charter is granted, his election, whether 

e will abide by the newly' granted privilege," or by the ai. 
ent confirmed preſcription. 


I am not contending, as my friend would have you to 
fuppoſe, either that this propoſition is not true, that the power 
of making by-laws, if not diſtinctly veſted in any body elſe, 
is veſted in the body at large,..unleſs-the-power of making h- 
laws is given to ſome body elſe, it unqueſtionably is 1nci- 
dent to the body at large, and they muſt exerciſe it. 


I am confident that the evidence I ſhall lay before you 
to prove my caſe, will prove it to the ſatisfaction of any rea. 
ſonable ay gs mind of ordinary comprehenſion—as that 
evidence, when duly exhibited, has convinced minds the 
moſt intelligent, and of courſe, the moſt inquiſitive=the 
moſt ſuſceptible of doubt—the moſt - capacious—anxtous to 
ſuggeſt and diſcover difficulties—it has convinced fuck mini, 
and, I truſt, it will convinee yours. 4 2b] | 


Be not alarmed, gentlemen, in ſuppoſing this is a caſe in- 
volved in much intricacy and ſubtilty of law—in nice com- 
binations of facts and of circumſtances—T aſſure you it is no 
ſuch thing—it is a caſe which only requires the ordinary fa 
culties of memory that fall to the lot of the meaneſt perſon 
to ſtate, and requires no greater degree of attention than 
that which you will readily lend me—nor a 
of underſtanding than you poſſeſs, to comprehend and un- 
derſtand me—all refinement is injurious to ſuch a cafe—it i 
a mere naked queſtion of fact if ever there was a queſti 
of fact to come before a jury and I will ſtate the queſtion 

he once before I go to the other parts of the caſe it is, whe- 
ther in virtue of à charter granted by King William to a bodf 
by the name of a common council which had an exiſtence in 
point of fact, for a great number of years, more than 

or a hundred years before ting to that knon rr 
ing body certain powers whether it does virtually convey to 
them the power of making y- læuu—hether that be the fa 


neceſſary inevitable reaſonable conſtruction of that . 
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That is the queſtion, and the point of fact as connected with 
that queſtion is Whether there exiſted a body in that bo- 
rough previouſly, in the character habit and practice, not 
broken in upon, not trenched upon for fixty years antecedent 
to the charter of I uliam. | +: 


My learned friend has endeavored to make you beheve 
that I was diſputing a great number of undeniable propoſitions 
Zit is an artifice frequently uſed in order to give a preju- 
dice to your adverſary's caſe I contend againſt none of theſe 

ropoſitions—but, when my friend was ſtating the law, and 
hung upon his own authority, and a grave authority I ad- 
mit it to be, except in any caſe where he is ar: advocate : 
where his opinion muſt neceſcarily and ought to be warped— 
what he announces as the law ought to be judged of by a 
conſideration of the fide on which he is engaged; he has 
choſen to lay down ma in point of — which I 
conceive, is certainly unfounded in the fair conſtruftion of 
the charter of Charles tlie firſt. 


My friend ſtates, that the charter of Charles the firft gives 
a negative to the mayor and bailiffs—I beg the liberty of ſtat- 
ing to that gentleman, whom I reſpe& as much as any man 
alive, that it makes only their pre/ence neceſſary, and gives 
them no negative at all In ſtating our caſe, and in ſtating 
the charter of Charles the firft, upon the conſtruction of 
which alone it ariſes, as he would contend, it is wonderful 
that my friend, who ſays he fees as accurately as any man 
alive, and I admit that he has as accurate a legal view as any 
man—but that he reads and has as quick an eye to ſee as any 
man alive—I wonder my friend choke in reading that char- 
ter, to ſkip the emphatical word cusToMs—he read /iberties — 
franchiſec—the whole jingle through; and, as if there was a 
kind of electrical fhock in the word cusTons, he recoiled from 


it the moment he came to it—the word cusToms ſeemed 


ratfbane to him, and he never touched it. My * friend nodded 
to me after he obſerved him the firſt time we watched him 
again with double anxiety and ſuſpicion, and we found him 
guilty of the ſame omiſſion again, of which we convicted him, 
upon our full hearing, the firſt time. ; 


Gentlemen, that is not the way of ſtating a queſtion to 
2 jury If you find me ſubtracting one word from any docu- 
ment I read to you, I beg you will conſider my caſe, as far 
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as reſts upon that document, as falſe and hollow—rrvury al. 
ways wiſhes to be ſeen—As far as our caſe can be exhibited 
to you, — ſhall be kept .back—there ſhall not be x 

_ word, much leis /o material a word as this, kept out of your 
view in the conſideration of this queſtion. 


Another thing—my friend has choſen to drop the word 
PRESCRIPTION—I know not why, except in order to get rid 
of the word cusTous—becaulſe, if a borough be not preſeris- 
tive, there can be no cuſtom in it. Did his eye not.ſee the 
word Hr marines —_— — him — t face, in the 
2 ine of this charter, that it is a 1 eſcri 
jolie it is ſtated that thoſe liberties, den 2 bg 
„ as well by reaſon of divers Charters and letters patent of 
„ ſundry of our progenitors and anceſtors, late kings and 
« queens of England, to them and their predeceſſors, by the 
„name of mayor, bailiffs, and burgeſſes, of the town of Liner. 
% pool, in the county of Lancaſter, or by ſome other name, or 
by ſome other names, heretofore made and granted, as by 
s reaſon and colour of ſundry yxEscxIiPTIONS and cus ron 
in the ſame town uſed and accuſtomed,” ana from time 
6 vv the memory of man is not to the contrary have 
«6 ”y ; G l 


Now they cannot have had them from time whereof the 
memory of man is not to the contrary, unleſs they were 
themſelves a preſcriptive body? and therefore the evidence, u 
on which my friend kimſelf relies, falfifies the propoſition 
contends for; and he has dropt the word cusTom, becauſe 
CUSTOM can only inhere in and belong to a preſcriptive body. 
There is his admiſſion out of his own mouth, then, that this 
aft a preſcriptive borough—the very firſt paragraph after the 
word “ ſheweth,” —is, © that Liverpool is a very ancient bo- 
rough by preſcription, long before the time of 2 ing John.” 
My friend ſays it begun with Xing Jon — Why 1s his at. 
gument to you at variance with his proof ?—Bad muſt that caſe 
be, in which the advocate cannot conſent to make the argu- 
ment and the proof tally ; therefore you find him limping in 
the outſet, long before the time of King John, who granted 
this firſt charter—ſo far the language is incorrect, as pre. 
ſcription is only evidence of a loft charter, there muſt have 
been ſome charter prior to that time. I agree with my friend, 
you can only refer to age to aſcertain what that charter 
is. This is a borough by preſcription, unqueſtionably eſtz- 
bliſhed by my friend againſt his own afſertion—and there- 
fore, it will be material for you to obſerve, whether there * 


had exiſted from ine immemorial (or at leaſt as far back ® 
you 


| 
d 
1 
Ir 


> > 50 2 © © RR na.” 7 > > T A. ©. 


TY ao 5G” an TT 0 A 


S A RPATTRASDT 5. 


Ms. Law. 195 


you can go by documents aſcertaining what had been the 
practice fore) any cu/ffom by which a common council hav- 
ing any powers whatever exiſted. in that borough. 


But, if you do not find an wniformity of practice ſuffici- 
ent to conſtitute a com if there be any thing which my 
lord may leave to you — — againſt WY fl a 

e/criptive cuſtom, that will ſerve my purpoſe equally— 
rn for it no further, __ 9 
the cloſe of my argument, to preſs that evidence, than that 
it was a long continued and perfectiy invariable practice in the 
borough of Liverpool, prior to the granting of the charter of 
William, to which you will fix your attention; for, as that 
is the /aff declaration of the royal purpoſe, that it is, which 
ves the conſtitution to the borouwgh—and what it refers to 
in point of z/age—and what had exiſted before, I uſe only as 
explanatory of that charter, to ſhew in other words what 
was. When a charter is granted to a place that 
exiſted before, its language will be accommodated to the ha- 
bits and uſage of that place; and it is merely to ſhew what 
theſe habits and what theſe uſages were—what the common 
council, in other words, mentioned in that charter were at 
the time of granting that charter to the town of Liverpool; 
with what powers it was cloathed—what functions it prac- 
tically exerciſed at that moment—what it in fact did; for 
that is the thing upon which I reſt. What were the actual 
exiſting functions of that body known, for centuries, in Li- 
verpool, by the name of a common council, and therefore 
the crown muſt have meant as to that body ſo appointed by 
that charter. ' 


My learned friend has endeavoured to give a prejudice 

to our caſe, and an advantage to his own, by ſtating the very 
eat benefits that would reſult to the corporation from this 
blew—and has ſtated * as the produce of * —— 
great integrity in that corporation; In the firſt place, the 
by-law — that the books ſhall be inſpectel by the 
mayor, was perfectly unneceſſary; and for the beſt reaſon 
in the world, becauſe the ſame thing exiſted, in point of 
dinance, before; for I will ſhew you that in the year 1765 
there was an ORDER of the common council, directing that 
the accounts ſhould be laid upon the table at every meeting 
of the common council; ſo that they were exhibited to the eye 
of the mayor, who was a neceſſarily eſſential part of that 
meeting, and had an opportunity of ſeeing thoſe accounts— 
but my friend, in —_—— upon the wiſdom of theſe 
4 inances, might be corrupted by partiality to the ſource from 
whence it aroſe From my friend it emanated—by the corpo- 


ration 
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ration it was only adopted the ai did not originate with 
tem It was the child of my friend this by-law had a full 
exiſtence, prior to the time he is ſpeaking of; and all the 
beneficial effects he wiſhes to derive from the by-law in 
queſtion, might kave been derived under the by-laws of the 


Common council, 


Now, Gentlemen, I will trouble you to go with me 
through the hiſtory of this —_— as we find it, in actual 
— and exerciſe, from the earlieſt time to which we can 

ave recourſe to the records—what were the functions ex. 
erciſed—what the rights claimed in this borough, which con. 
fiſts not only of one thouſand five hundred but it conſiſts of 
two thouſand fix hundred freemen ; and, if what my friend 
contends for is true, that every one of theſe mu thouſand 
fix hundred is under the terms of this charter, entitled to re- 
ſort to public meetings, where acts of government are to be 
performed and ordinances to be made, I conceive that it 
will exhibit a ſcene of confuſion, ſuch as is exhibited in 
another kingdom—in another aſſembly—about a third in point 
of number which is now attempted to de ſet up as a lila. 
tive body for Liverpool. Under increaſed numbers there will 
be increaſed diſorde.— need not point out all the confu- 
ſion that will ariſe in ſuch a place, in a body ſo numerous, 
and ſo confu/edly aſſembled ; do you think it poſſible, in a 
body ſo conſtituted, that you would get through a bil 
ſuppoſe you were to litigate the items of a bill for candles for 
lighting the hall; every man preſent might make a ſpeech, 
and if they are as fond of talking a#in ſome aſſemblies, we 
might have at leaf? out of theſe rawvo thouſand fix hundred free- 
men, a hundred or two of orators; all of whom might ſpeak 
upon this bill for candles ; and you might have every bu- 
fineſs of the corporation protracted till it would be 
impoſſible to conclude or do any thing upon it; and in the 
wy where leaſes are to be granted—where any thing re- 
ſpecting the finances and revenue of the corporation are to be 
tranſacted, the number of diſcordant intereſts that might 
prevail—the number of diſcordant parties that might con- 
tend for the benefits that might ariſe under this or — 
or appropriation of their public revenue, would di 
their councils, and render them impotent and inconcluſive. 


Tt, therefore, occurred to the wiſdom of thoſe who 
formed ſuch a body: or, if it did xo? occur to them, it oc. 
curred in earlier times to a body thus conſtituted, that all 
their actions muſt be by delegation—that it was impoſſible to 
exerciſe the functions of legiſlation, the buſineſs of govern- 
ment—the arrangement of their accounts, and the various 
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matters relative to fuch a large body otherwiſe than by a de- 
lgation, or by a ſelect body. The corporation _— by yRE- 
sextrriox, whether it originated as early as the time of 
preſcriptive memory —hether it 7 with the being of 
the corporation, or has been adopted ſince the time of pre- 
ſcriptive memory, and exiſts only as a reaſonable and uſeful 
2 adhering in the corporation during the length of 
time I ſhall ſnew it has; it will equally ſerve the purpoſes 
of the perſons for whom I ſtand here. In order to ex- 

in the terms of the charter of King William, the earlieſt 
entry, with which I ſhall trouble you, recites that this prac- 
tice of adminiſtering their affairs by means of a ſeledi body 
had been vcry v/eful—it deſcribes it as an ancient cusTOM, in 
the language in which the law deſcribes the moſt ancient 
cuſtom of = tage. —and ſtates that there had been 
of late diſordered meetings, by — — of the whole com- 
nenn that is the body in whom my friend contends the right 
of legiſlating and governing the corporation exiſts, it 
call» it an usURPATION—reforms the practice —regulates 
the miſchief and declares that they ſhall in future pro- 
cee to govern and legiſlate as they had heretofore done by 
ſelect bodies. Iwill read it, that I may not fall into the mis- 
take my friend did. : 


Mr. Serjeant Adair. I have looked fince you have been 
ſpeaking, and the word cusToMs is not in the clauſe which I 
read and therefore I ſhould have been ingenious if I had read 
i! - | 


Mr. Law. The firſt entry with which I ſhall trouble 
you is in the twenty ſecond year of Zucen Elizabe/h, in the 
mayoralty of a perſon of the name of Hal/al. I beg you 
will have the goodneſs to attend to feveral of theſe entries, 
for you cannot learn what has been the conſtitution and 
practice of any corporation when the members of that cor- 
poration are in their graves who were preſent at theſe tran- 
lations, but by the written records of the tranſactions them- 
ſelves ; and therefore I truſt that, in a queſtion of-this mag- 
nitude, you will not impute to me any unneceſſary waſte of 
your time, which I ſhould be unwilling to be guilty of, be- 
cauſe theſe entries will convince you unqueſtionably that the 
/le# body, conſiſting at different times of different numbers, 
but which does not at all trench upon it even as a cuſtom, 
much leſs as a practice, legiſlated for the whole body, and 
tranſacted the concerns of the whole body. 


At an aſſembly holden in the common hall of this town 


of 
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« of Queen Elizabeth, before the Mayor, with all his bre. 
„ thren the aldermen of the ſaid town, and 1— number 
« of the common burgeſſes of the ſame then and there aſſem. 
« bled, upon good conſideration had for the reformation of 
« divers diſorders, have condeſcended and agreed as fol. 


« lows.” | 


“ Foraſmuch as upon due conſideration of the ancient 
« cuſtoms of this town it ſeemeth there ought to be (among 
„ other things) a common council within the ſame, of the 
„ mayor, aldermen, and twenty four others (there were twen. 
ty four at this time) of the moſt diſcreet and ſubſtantial 
free burgeſſes inhabitants thereof, by whoſe diſcretion or 
tt the greater number of them in their common aſſemblies, 
« without the reſt of the commonalty (like as in other cor. 
“ parations is moſt commonly uſed).” And, Gentlemen, 
this order affirms what is perfectly true about what is the 
practice in moſt other corporations; for I believe I may 
venture to ſay, without contradiction, that in the majority, 
at leaſt, of the corporations of this kingdom in which there 
exiſts a common council, the legiſlative — — of the borou 
are veſted in that common council, it certainly exiſts ſo in 
corporation to which my learned friend alluded ; of which 
he was once a member, and a very conſiderable ornament 
unqueſtionably, it exiſted there without a doubt—that is, 
Loxpoy—but in Bath—in Briſtol-I ſpeak from 
—in Hertford—in Glouceſter—in Oxford—in W 
—in Melcombe Regis—in Yarmouth—and a great number 
more, I know that the common council are the legiſlative body 
and the inſtances are extremely few in which the power of 
legiſlation is veſted in the body at large—and therefore I will 
venture to ſay that, generally ſpeaking, though it may mot be 
a neceſſary function of a common council, it is a function 
which they «/ually exerciſe; and the general purpoſe for 
which they are created in moſt of the corporations an 
fare in thoſe I have ſtated, TT . 


« All caufes touching the common wealth and good go- 
« vernment of this town ought from time to time to be or- 
« gered and diſpoſed—which ſaid uſages by uſurpation 
« of late diſordered aſſemblies of the whole commons 
« (wherein through the variety of opinions of ſuch a multi- 
« tude ſeldom any good ſucceſs hath enſued) is now ſo de. 
« faced, that in effect there remaineth no memory thereof 
« at all.” — That, at that time, they had — this ar- 
cient cuſtom by uſurpation—If the ancient cuſfom be quel- 
tionable to you from any interruptions in the exerciſe we- 
ther it exits as a cuſtom, I will ſhew it to have been the n, 
valent praftics of the brrough, and during all the latter 4 
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of its exiſtence, prior to the charter of King Williadl, ſolely 
executed and adminiſtered by them, and that 'right recog- 
nized by the predominant power of parliament. 


My Friend has ſtated, with much gravity, ſeveral pro- 
poſitions which are as much beſide that queſtion as the pro- 
poſition over your head—THOU SHALT NOT BEAR FALSE 
WITNESS AGAINST THY NEIGHBOUR,—that I have no caſe, 
or that my caſe does not ſtand upon as impregnable a foun- 
dation of law and fact as anycaſe that ever was attemtpted to 
be eſtabliſhed before a jury—I ſtand upon unbroken — for 
a long period of time prior to the grant of the charter, and 
which that charter recognized, meaning to make that which 
was the ſubſiſting practice of the corporation (however it had 
ehtained) the law for ever there. | 


After this, it on to direct that“ at the requeſt of 
« the mayor, and in hopes of the advancement of the ſaid 
« town it was agreed by the whole aſſent and conſent as well 
« of the mayor and aldermen as of all the commons at this 
« preſent aſſembled, that the ſaid late uſurped aſſemblies of 
the commons ſhall be aboliſhed, and that from henceforth 
the ſaid ancient cuſtom of common council ſhall be re- 
« ſtored and inviolably uſed and obſerved,”: and then it ſtates 
that, (the perſons under named,” the ſeveral perſons who 
were at that time named, © were by common aſſent choſen 
* and ſworn from henceforth in lieu and place of the ſaid 
* commons to join in the ſaid office of common council, - 
* touching the affairs of the ſaid town, with the mayor and 
* aldermen of the ſame, and to the intent that this order 
* may have continuance, it is further concluded and agreed 
Aby the council aforeſaid, that if any the faid council 
* ſhall happen to avoid by death or otherwiſe, then the reſt 
* of the ſaid council which ſhall remain or the grearer 
* number of them, ſhall in the next common aſſembly after 
* ſuch avoidance had, ele and chooſe another to ſupply that 
default, and ſo as often as any ſuch want ſhall happen to be, 
* others from time to time to be choſen then in place, ſo that 
the common council be not decayed in number in any 
* wiſe, all and every ſuch perſons ſo to be choſen, to be ſworn 
* upon the oath hereafter following, and now miniſtered to 
* every of the ſaid common council elected at this preſent.” 


Now, Gentlemen, at this time they purport to be re- 
ſoring that which was the ancient accuſtomed practice — 
the practice being the preſcription of the corporation, they con- 
ſder all that has paſſed by the corporation at large—by the 
multitudinous body that had aſſembled, as matter of »/urpation, 

| deſtructive 


[ 
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deſtructive of every good purpoſe for which aſſemblies for 
legi/lation or government could be convened—deſtructive, in 
fact ofthe corporation. They direct how theſe vacancies ſhall be 
ſupplied. From this period of 1580, with no interruptiom 
that ſignify a feather, to his hour has the practice of manag. 
ing the buſineſs by a ſelect body obtained. My friend faid 
upon a former occaſion— l do not recolle& that it fell from 
him to day—that this could not be good as a cuſtom, inaſmuch 
as the number of the /ele# body was ind:finite . I will take the 
liberty of ſaying that I do think the com which moſt un 
queſtionably exiſted for the body to delegate their concerns 
to # quorum indefinite in number, ertainly might exiſt—the 
cuſtom of delegation might exiſt without a definite number who 
might be the objects of that delegation—if my friend thinks 
I am uſing the word * delegation” miſchievouſly to my caſe, 
I would ſtate that I contend for legal practice whether it 
originates in cuſtom or whether it ſubſiſts under by la. 
delegation wniform—not broken in upon by any adminiſ. 
tration of their concerns being ſhewn by any body elſe. 


After the by law in Elizabet/'s time, you will find the 
common council by the entries I ſhall read, going on acting 
in the legiſlation of the borough at large in every thing that 
was wanted to be done—no other perſon claiming a 0 
ordinate power of acting in any part of the buſineſs ofthe 
corporation. They likewiſe enjoined an oath, which oath 
deſcribes the functions of legiſlation, and the reaſon. why | 
preſs your attention to this is, that the charter of King Wi 
liam, under which the common council, at this hour, claim to 
exerciſe the powers they have exercyſed, refers to that oath — 
Now, do you conceive the crown would do ſo fool; a thing 
as to direct people to take an oath, not deſcriptive of the func- 
tions they were to exerciſe but of the functions that belong 
to ſomebody elſe? The oath being, in a manner, their con- 
miſſion ; and that oath, being referred to by the charter, 1s 
as it were incorporated in the charter; for every thing, 
that is referred to by any inſtrument, may be conſidered, for 
the purpoſe of conſtruing that inſtrument, as virtually in. 
corporated in the inſtrument, it is juſt the ſame as if it had 
recited all the words over from one end to the other, and 
put them in that very inſtrument ; for reference is, in effect, 
the ſame as inſertion. I will read the a, of the common 
council—* You ſhall do your reaſonable endeavour from 
te time to time, for the furtherance and advancement of the 
„ common profit of this town, and to your power 
« maintain the liberties and franchiſes thereof; without do- 
« ing any act or thing wittingly or willingly, whereby the 
« ſame may be impaired or infringed, and ſhall 9 
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ſrom time to time be ready to attend upon the mayor of 
this town, or his deputy, upon the lawful monition or 
ſummons at all and every aſſembly, or aſſemblies of the 
« ſaid mayor, or his — to be appointed within the 
ſaid town, touching the affairs of the fame, unleſs you be 
« otherwiſe licenſed Dy the ſaid mayor or his deputy, or 
have any other lawful impediment: and at the fame aſſeme 
« bly or aſſemblies you ſhall pronounce and declare your 
« opinion and advice plainly, and fincerely, without either 
« favour or affection, hatred or malice, to be uſed in any- 
« wiſe, in ſuch cauſes and matters, as ſhall then be pro- 
« pounded and moved unto you. as one of the common 
council of this town, and your own council and your fel- 
« lows touching ſuch matters, as ſhall be moved in the ſaid 
« aſſembly, you ſhall not reveal or diſcloſe. without juſt 
« cauſe or reaſonable occaſion, and ſhall likewiſe do your 
«4 reaſonable and lawful endeavour that all and every matter 
and thing concluded and agreed upon in the ſaid aſſembly 
or aſſemblies, by the mayor of this town, or his deputy, 
the aldermen, and common council of the ſame, or the 
greater number of them, ſhall and may, be put into due 
execution, and truly performed and obſerved accordin 
to the contents thereof: and all and every other matter an 
thing appertaining to be done by you as one of the com- 
mon council of this town, you ſhall do and accompliſh 
8 — beſt of your power and knowledge. So help you 


If they are perſons to whom propoſitions are to be 
moved, as the common council, (and they have this delibera- 
tive faculty, were they not the perſons who had the general 
management and control of the affairs of that corporation) 
can any perſon doubt, upon reading that oath, that the per- 
ſons who take it have ſome material function to exerciſe ! 
And you will find in the charter, which I am now referring 
to, that they are directed to take this oath, and they have 
ever ſince taken it. | 


It is out of its place in point of time; but I will refer 
now to the oath as I am commenting upon that part of the 
cale—it ſays, (before the common council be admitted to 
* the execution. 'of their offices every one of them ſhall ſe- 
* verally take a corporate oath well and faithfully to execute 
* whatrelates to their offices reſpectively,” ow are they 
to know what relates to their offices but by the practice of 
the corporation and the oath that indicates their duties; which 
bath before the time of the charter has continually. been 
"ken and no other byevery member of the common n 

boa - 
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The practice of this borough continued the ſame of tranſuct. 
ing all buſineſs by means of a ſelect body up to the time of 
the charter of King Charles ; that charter was granted in 
July 1726, and I will read to you a few of the entries in 
that period, ſnewing that there were no parts of the functi. 
ons which were ever exercied by the Lebende in 2 
7 —— which were not exerciſed by them both in re. 
ſpect of freemen—in reſpect of non-freemen—as: to the or. 

ering of their eſtates—and, in ſhort, every function which 
they could be' called upon to exerciſe. - $6729 


There is an entry on the jth of January 1610, of a per. 
ſon fined for being concerned in buying ſome goods not 
imported in the town—why they had no power to fine that 
ranger, if they had not tlie general powers of the corpor- 


But, my friend might ſay, * this ſtranger had no means to 
„ refiſt. Shew me any thing done adverſely to a freeman !” 
The next entry is a general order 2 freemen. That 
> perſons guilty of ſuch practices ſhould be disfranchiſ- 


They take upon themſelves to fay, that the perſon that 
does this thing, hall ceaſe to be of the body corporate ! Is it 
declared by the body at large that they have no ſuck praver ? 
Is there any reſiſtance to this? Is the power attempted to 
be reſcued from their hands? - No! there is acquieſcence 
under this, even when penalties are inflicted upon the bai. 
liffs or duties preſcribed to them; the mayor and every part 
of the corporation is ſubmiſſive, acquieſcing under the con. 
trol of this body, and they ſubmitted becauſe they knew 
this power was well ved in them! | 


The next order is a Jeaſe granted for forty one years. 
If the body at large had a right to control this—if it wa: 
done to their prejudice, or even by the affertion of a right 
which was prejudicial to terr's, would they not have con- 
teſted it? or, would not you have — om this period 
up to the charter in 1680, /ome inſtance in which this power 
(if they aſſumed it by uſurpation) was attempted to be rel- 
cued from their hands? There is no ſuch thing 


Then comes the charter of Charles the firſt ; and I will 
not attempt any ſophiſtries upon this occaſion, but I will 
give you the plain ſimple conſtruction of that charter, as !! 
oecuig to my mind; and as I think it muſt be conſtrued by 
afty reaſonable man. I admit my friends propoſition, that 
g ] 
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if there be any practice ſet up in direct contravention to the 
terms of a charter, if there be no ſaving for it in the char- 
ter, that practice cannot be ſupported. - But, Gentlemen, 
this charter, I merely ſtate this as matter of obſervation not 
wanting it to ſupport my caſe at all, becauſe it is not eſf- 
ſential to me whether it exiſted - in point of long continued 
practice, ar whether it exiſted by »/age, the moſt ancient 
and immemorial preſeription--this charter confirms all the 
cuſtoms at belonged to the body, as well as granting it 
ſome particular privileges: I think it by no means a point 
untenable in the law for ſome great authorities have laid it 
down—that if there be a cuſtom confirmed by the charter, 
and if there be anather mode of doing the ſame thing point- 
ted out by the charter, the party may either take the com, 
or the mode laid down by the charter. That has been laid 
down exprefily by Lord Mangſeld in the caſe of the King v. 
the Univer/fity of Cambridge, I will ſtate Lord Mangſeld's 
words, that you may ſee that, if it is neceſſary ſq to contend; 
and if, _ the ſtrength of the evidence laid before you, 
you ſhould think it an immemorial cuffom—then, though the 
cyftom does not tally with the werd of the charter, they may 
land together ; and it will then be a queſtion for you, whe- 
ther they accepted of the charter in that particular or no !— 
not that I rely upon that much, but the practice is the rock 
upon which I ſtand; and from which I defy my friend to 
remove me. | 


Lord Mansfield ſays, „where a corporation is already 
« exiſting, they are not obliged to accept a new charter in 
toto, apd to receive either all or noxe of it : they may aft 
* partly under it, and partly under their old charter or pre+ 
„rina. 1 4 7 Der 


Lord Hardwicke, in the King v. Tomlin, in reports in 
the time of Lord Hardwicke 316 ſays © where there is a 
* corporation by preſcription, it may be otherwiſe; for in 
* the caſe of a corporation by a charter, no uſages can ſupport 
an election made otherwiſe than according to the records 
* of the charter; unleſs the jury find there was a by law for 
* that purpoſe ; though poſſibly it may be otherwiſe in the 
* caſe of a corporation by preſcription.” / | 


So that Lord Hardwicke thinks that cuffoms, even adverſe 

o the terms of a charter, might exiſt conſiſtent with law; 
and that the parties might either adhere to their old cuſtoms 
ind preſcriptions, or take the power newly granted under 
the charter, and therefore in this reſpect it was material for 
ny friend to omit the word cyffoms and take no notice = it. 
ü ut 
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But now, I will admit, for the ſake of argument, th 
the charter of Charles the firft conveys, in the moſt — 
vocal language, the power of making dy laws to the body at 
large. will admit that in the moſt unqualified terms for 
the ſake of argument. ELITE . „ Zier 


14 
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„Nom, What do they do immediately after this ante 
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which, for the ſake of argument, I admit to have taken it 


from the ſelect body who had immemorially enjoyed it, and ; 
given it to ſomebody ele. It is found to be impoſſible to 6 
tranſact the buſineſs, but in the way it had been heretofore 0 
done, and in a year after the granting the charter, there is a 
an appointment of a you body to do that buſineſs which had { 
been done by a ſelect body; it is not very likely that King 6 
Charles the ſecond ſhould wiſn to overſet the management of « 
a corporation by a ſelect body! a thing which in almoſt every « 
other inſtance he had — and every Gentleman | 
that is converſant with the charters of that period (and there | 
is no one more ſo than my learned friend) knows that every w 
charter changed the powers in the corporation to the ariſto 10 
cratic body. I will mention the caſe of the corporation of dl 
Dublin as a very eminent one ; and which therefore he may ci 
recollect. If, therefore, in granting that charter, he might 05 
mean ſtill to give them the effect of their own cuftoms, think- be 

ing that might not; but if he did not, admitting that it 

was wreſted from them, and that the ſelect body loſt it, and 
were no longer entitled to it in point of law, they were till wi 
competent to take it by delegation from the body to whom it in 
was granted, and in the Maidftone caſe, in a — exiſting by th 
charter, Lord Mansfield ſaid, the boy at large might delegate let 
the power of making by /aws to a ſele# body. It is expreſily ref 
laid down fo in Spencer's cafe; and there is no queſtio! lt 
that this is law ! /e did fo; and from the year 1626, or tra 
1627, from an order made in the mayoralty of a perſon of 20 
the name of Searome, down without interruption except in the 
one or two inſtances (which I ſhall: explain in-caſe my the 
friends rely upon them) where they will find the words con- ſhe 
morality uſed ; and I ſhall ſhew that word is deſcriptive of: In 
ele body ! and don't let it be for a moment thought that! ul, 
am amuſing you with a phanta/m, and that it is not foun- Th 

ded ! ſeveral of the moſt reſpectable writers upon the law 

of boroughs have ſtated, that the word © commonality is fre- 
uently mentioned for a /eledt body, and not for the hole eon 
ody of burgeſſes at large. | | 2 
a 5 | of: 1:94 gre: 
Gentlemen, I will give you the beſt proof in the world tet 
that it is ſo uſed; for Fi inſtantly read to vou an ordet — 
tha 


by this very corporation of Liverpool, on the 23d of _ 
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1636, entitled at a common 4all, deſcriptive of themſelues as 
1 common council, in which they deſcribe themſelves by the 
name of-hurgeſſes / I will comment upon this, to prevent 
rour being miſled by any entries which my friend may pro- 
duce, in which the word “ burgefes” may occur, and he 
will contend that that is a generaſ deſcription of all at large, 
and not any pecatier” parerot thoſe" burgeſſenn. 

non ion to our Hr n lin aner 1 6124 
At an aſſembly:of. the mayor aldermen and bailiffs of 
« the common counctl::..Ir is ordered, by the ſaid mayor 
« bailiffs and burgefſes”> (now here *burgeſſes” unqueſtion- 
ably is deſcriptive of common council, it means exactly the 
{ame as the common council that has been mentioned before) 
« Dobſon the town" clert is ſuſpended, alſo if any one of the 
« zfſembly ſnould diſcloſe any of the proceedings he ſhould 
« be disfranchiſed.“ | 


| um ritt fo) og of en arr 

They may probably produce to you ſome” entries in 
which they — to give the word houſe” a ſenſe 
x if deſoriptive of the "4 at" large; this very entry eſta- 
bliſhes that the word *:2/ambly,” the word “ common coun- 
eile the word. * houſe,” and the word % burgeſſes,” means 
exactly the ſame thing, that this means no more than the 
body of the common council. A 
I wiil mention one more entry upon which my friend 
will probably make ſome obſervations, that there is a meet: 
ing of a common council who do ſomething at the requeſt of 
— body at large; and that he may, therefore, ſay the _ 
ent of the at large was neceſſary to give effect to their 
reſolution _ was — ok — the time. 
{t is an order reſpecting the excluding foreigners from the 
trade in the town; and which, as it was to affect all the body 
not only of the corporation, but the inhabitants you find that 
the inkabitents were concurring; as they had an intereſt in 
the matter they wiſely took care that the thing they did 
ſhould be popuZar ; and that is the only concurrence they had 
in this. & At an aſſembly of the mayor aldermen and ſhe- 
* riffs and greater part of the Purge s and inhabitants,” 

Then they proceed to order ſo and ſo: - 1 
Now inhabitants have nothing- to do with any act of the 
Mmon council or legiſlation ; the conourrence of the inkha- 
6tants was only here applied for or given in order to give a 
greater degree of currency to a reſolution which was to af. 
tet a certain number of foreigners that might reſort to the 
town —that it might be a thing that had common conſent, and 
that they knew. people would ſuſtain and adhere to; and 
that 


fatirfatiery inſtance unqueſtionably ta be found during a pe- 


ſpirit of Liberty, rather tinged | with — — 


4 
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that-it was not en erder that would: be likely to be broke 
rough. Inet nel nn tho | & 
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© Now, from the periad of 16g6;/ I call upon my learned 
friend, for now I am contending upon 2 — of 
the charter. af Meiam according to the prevaili icy 
of the borough, I call upon bim, from a even a9 
to. 1695, during all the changes which obtained in the pol. 
tical ſituation oi this country, and a-mare. eventful period 
ä — —ů — inſtance of the 
dy at lorge ing to claim, 4ofilely againſt the 
budy, the rights of /eqgi/ation and government. I call u — 
to me any one clear, unequivocal, ionable 
inſtance of the reſumption of the power of the Jade 
or of the abandenment of that power by the /cled? b. 


Gentlemen, there is no ſuch inſtance, =s fach chir ant 


riod: of near 60 years prior ta the time of taking this charter 
of King Willi what were the events that abtained at 
that time ? they were periods as favourable pe to the 


Sr S557 zxC> 3 4A 4 ITT r 


in which claims of this fort were full as likely to be made 
as at the revolution, if could be made by the general bo- 
dy with effect, but I find uniformly this /ele& body, then be- 
came of the number of forty, and fo continuing down to 
the time of Maries the Jecond's charter; exerciling very func- 
tion to the excluſion of the-body at large. y 


| My learned friend ſays this is not a com, 


tries they produce of the earlieſt time ſhew there had been: 
cuftom, I ſhew there had been an interruptiem of that cuſtom, 
and wnifarmity of enjoyment is effential to à cx/ffom.” It you 
cannot conſider it as a cuſfom, at leaſt it is —— as the 
obtaining prevalent practice up to that time when the char- 
ter of King William adopted, and wiſely adopted, that which 
was the practice in the borough as that which ſhould be the 
law in future. The way to know what conſtitution is mol 
convenient for perſons whom = are to govern, is to 

that to which their voluntary choice has led them. If they 
had ſelected a government by a ſmell body as more conveni- 
ent for the conducting of their affairs and excluding 1ntr- 
gue; cabal, noiſe, and confuſion, than more popular ies 
would do, that was conſidered by the monarch King Mil. 
am to be found, in point of experience, the beſt fitted for 
the corporation of Liverpool; and that conſtitution was, there. 
fore, given them effectually and clearly by the 4words of that 
charter. Gentlemen 
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Gentlemen, I will now ſtate to you the entries after this 
period in detail as they occur; I will ſtate them with this 
obſervation ; that they aſſect every deſcription of perſons 
that could be affected by a corporate order. The immediate 
ſervants of the corporativn—thoſe whe have the higheſt 
offices in the corporation—thoſe within or without the cor 

ion who are connected with it, they ſometimes disfran- 
chiſe—fometimes remove, and all elections, (and there is an 
inſtance of eight being elected at a time) of the common council, 
were by em ſelves. and upon that fubjeft too there is a 
cauſe in the paper. But I do not imagine my friend will 
really and ſeriouſly give you the trouble of hearing it for 
it is impoſſible for any perſon ſo to miſconſtrue the charter 
25 not to find that mas is the mode of electing this common 
zancil, The charter of King William ſays, that the officers 
hall be elected in the manner in which the were elected be- 
fire the charter of Charles the ſecond, thereby ſhewing that this 
charter directed itſelf entirely to the pre-exifting uſage, when 
it ſaid they ſhould be elected in the mode in which they had 
been, and that theſe people ſhould be a common council, have 
they not in effect ſaid that they ſhall be a common council for 
the purpoſes for which ſuch body exiſted in the borough be- 
fre, and that they ſhould exerciſe every function the per- 
ſons had before, by the ſame name, and in the ſame place? 


There ſometimes occurs a deſcription. by the name of 
" the forty,” as well as the common council, the a , and 
the houſe. There is an order concerningfthe tolls, &c. that 
no freemen be admitted without the conſent of the common 
cncil, then it is put the forty, this houſe, ſhewing all 
along that the“ common council e the” forty © the” ,, 
ire all words deſcriptive of the fame body, namely, the /ele# 
ch. There occur ſeveral other entries in which ejg4r 
ummon council were Choſen at one time. Six at another, all 
chofen by this body, and in whom the right of choice is re- 
cognized by the charter of King William, referring to the 
age that obtained before the charter of Chartes the fecond. 


They lay very heavy taxes and impoſts upon the corpora- 
wr at large—people do not pay money without looking into 
the authority by which it is levied; and it is ſingular, this 
very body lays a tax upon the corporation at large for defending 
them againſt the claim of ſhipmoney ! now, is it likely that, 
ben people were reſiſting an extortionate claim made by 
the crown, they ſhould overlook the'n/urpation of the power 
ſeliſting that! this is ſubmitted to! all the freemen contri - 
due under that order; and that is certainly the moſt une- 
fJuvocal act of legiflation-that can be exercifed. 4 


"> 
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I may write things in my cloſet, I may order thingeihg 
do not — Ae the general weal of the corpory 
tion, and of which every individual burge/s may not have 

tice; but when there are taxes and impoſitions that a Ʒ © 
be paid from the pockets of the people, they hegin % 
quire under what authority that money is raiſed, and ui 
what pretence of right that payment is demanded oft 
and therefore, if you find for a ſeries of years the dads 
large conſtantly acquieſcing in theſe effective claims on the 
part of the common council, it is a ſtrong confirmation ofthe * 


on 


right of the common council to make by lau rt. Abts 


Gentlemen, after this, they regulate at different tine 
the time of meeting of the corporation, ordered that the 
« Wedneſday of every month . ſhall be a council du for ? 
making freemen,” &c. that order has obtained tu ia 
hour; and they conſtantly met under theſe orders ] ꝗ¹0 
nuing the time before the charter as after it, in one uns 
ken ſeries of orders. | „ 


In the year 1676, which was about twenty years befare 
the acceptance of the charter of King William, it was . 
ſolved that, by the ancient cuſtom, perſons not entitled 
ought not to be made free without the order of the council; a 
that the conſent of the council was neceſſary in liming to give 
them the franchiſe cor porators, and they cannot admigitier" 
the freemen's oath without fpecial. order of council; There 
are great numbers of other orders reſpecting the practice in 
the e court, regulating the — of the lawyers 
throughout. As they are a ſort of a contentious body of meny'T 
ſhould think their authority would have been ſifted: before 
it had been acquieſced in—their power is not broken id 
upon—and they are, in fact, as much in the exerciſe ofthat- 
authority up to the charter of King William as the ſovereig 
legiſlative authority is poſſeſſed of a general authority d 
every body in the kingdom. Thus they proceed up to ? 
time when this charter was granted. * - 4488 


What was the object of obtaining that charter? There 
had intervened another charter of Charles the ſecond ; 
friend has certainly incorrectly ſtated that, I am ſure it as 
a lapſe; for he ſtated that by the charter of Clarles the 
the power of making by laws was expreſſly given to the 
body, however that charter had done one thing, anda 
obnoxious in that reſpe& to the body. But that cha 
does not enter into your conſideration. for con/fru#tions lk 
only as a part of the H iſforic events of the borough; and u 
ſhe w, among other rcaſons, why the charter of King 1 
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med, repealing that of Charles the ſecond, the — 
ly at 


fcb din the mayor and bailiffs was taken from the 
e. Now the body at large are as competent to one mere ad 
ofeletion as a leſs numerous body of electors; they there- 
fore elect their bailif5, their mayor and their repreſentatives 
in parliament—beyond rat, as a body at large they have 
„ puer. Theſe things are tranſacted in a day; and there- 
fore they are expreſſly eo nomine given them by this charter of 
Kine William, and the abuſe is taken away which had ex- 
ited under the charter of Charles the ſecond, becauſe by that 
the power of electing a mayor and bailiffs was given to the 
fl body, and it is taken away from the /ele# body by the 
therter of William and reſtored to the bydy at large. Now 
what was the object of granting this charter? My friend 
has ſupplied you with the object the very petition he has 
read for this charter ſtates. that it was the /e object of the 
ation to have the power of making by laws confirmed 
to the /ele# body. I will read the terms of that petition, 
which Fe has made his evidence, and in which they ſtate 
that to have been their object. | 


The laſt charter (they ſtate) was granted by his Majeſty's 
predeceſſor King Milliam the third; and that it was the ma- 
weft, if not the ſole, intent of this charter to give forty one 
god and diſcreet burgeſſes who ſhall be called the common 
uri of the ſaid town. It i the manifeſt intent, I ſay, as 
thoſe told them to whom they afterwards applied for an ex- 
planatory charter, it wants no explanation :—that that was the 
ſue intent is manifeſt upon the face of that charter. It ex- 
preſſly gives them thoſe powers that the /ele& body enjoyed 
before the charter ; and therefore it was unneceſſary to have 
any further c4artey at the time it was refuſed It was, there- 
bre, by my friend's confeſſion, by the evidence he has pro- 
duced, the object to obtain a charter confirming the ſelect bo- 
in the functions they were in the habit of exerciſing. I, 
towever am not precluded from ſaying, though they were 
Ming for an explanatory carter, that it is the manifeſt, 
early ſelf apparent, intent upon the face of the charter, to 
give them that power | 


Now J have got to that period of time when the char- 
tr was granted—and, with your permiſſion, I will make 

e obſervations upon the terms of the charter, and which 
I think as clearly confirm the power they had exerciſed be- 
lore as can be. It begins by reciting the charter of Charles 
t frf, and ends by confirming that charter. Whenever in 
tte groſs a charter is __ — is confirmed, it is confirm- 


1 
, 
1 
[ 
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ed, it is confirmed ſubject to ſuck alterations as are 

the ſubſequent part of the ſame charter. A , 
no more than this, to put a caſe familiar to you,—lf a ma 
makes his will and by a codicil confirms that will, but in. 
ſtead of leaving as he has done in his will, his eſtate to A. 
in his codicil — leaves it to B, nobody will have any heſitz. 
tion to ſay that the codicil being the laſt, the perſon there 
deſcribed ſhall take, though — other than the perſon nam. 
ed in the will. | 


In this way is this confirmation, referring to all that is 
granted by the charter of Charles the firft, ** I confirm all this 
t except in as far, and there it is a neceſſary exception, 
& in as far as it is not altered by the charter I am now about 
« to grant myſelf.” What are the terms of that charter? after 
reciting the charter of Charles the firſt, and after taking notice 
that the charter of Charles the ſecond had introduced” material 
changes in the government of the town, and particularly 
concerning the election of mayor and other officers of the 
town—it then proceeds to provide for the government of 
the town and theſe are the words ; 

© Now know ye that we graciouſly affecting the peace 
“ tranquillity and good government of the ſaid town and the 
“ burgeſſes and inhabitants thereof, and defigning to take 
% away all thoſe differences and doubts in this particular of 
e our ſpecial favor and out of our certain knowledge and 
* mere good pleaſure, do will and by theſe preſents for our- 
« ſelves our heirs and ſucceſſors, we appoint grant and de- 
% clare that henceforward for ever there may and ſhall be 
© the officers and miniſters following.” —Now you will na- 
turally expect to find that the officers ft in importance 1n the 
government of the corporation are named That body in whom 
the wvhole ponver refides is firſt named. My friend ſeems with 
great avidity to make a minute upon this occaſion; perhaps 
he thinks the mayor or bailiffs are more important. The 
common council are deſcribed as the acting body. They are the 
fir/t body in point of pre-eminence : it ſays “ ſhall be officers 
« and miniſters following, forty and one honeſt and diſcreet 
« men of the burge//es of the town aforeſaid ſhall be the can 


© mon council, 


Why what is the common council? why, ſays he, tht 
common council is a body that have from all time back been 
in the habit of exerciſing the functions of legiſlation and g- 
wernment in this place—if I tell a man, © you ſhall be the 
a rector of ſuch a place,” why what is that? why to have the 
great tythes, adminiſter the ſacraments, marry, dec. — bed 


c 
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body knows, ex vi termini, what that is. So here, © You ſhall 
de the common council; you ſhall be that body. Then are 
there not transferred to the perſons. ſo named in this charter 
the functions in actual uſe and exerciſe by thoſe who ante- 
cedently poſſefſed the office? 


You will aſk me, perhaps, what did they do upon this 
nomination—did they immediately exerciſe the ſame func- 
tions? The charter was received on the zd. of October 
1096, —on the 4th, I find them acting in all the functions 
which they before exerciſed, oy mg the revenues of 
the corporation—grantin es, and doing every thin 
that 9 — did. Then was a not ſo — 
fl. by the body to whom it was granted? fo acquieſced in 
by the body at large? ſo underſtood by the crown who 

ted this charter ? You obſerve the charter was accepted 
on the 3d of October 1695. On the fourth leaſes were or- 
dered—freemen admitted—common councilmen who refu- 
ſed to qualify were diſcharged, and other common councilmen 
choſen in their room, they began thus immediately to act— 
can you ſhew a more complete adoption of a charter than 
ating upon the model in that ſenſe we contend for at this 
time before you ?—There are other words in this charter that 
leave it unqueſtionable—that exclude all poſſibility of any 
ſurmiſe upon any reaſonable foundation, that ſuch was not 
the ſenſe both of the party who granted and thoſe who ac- 
cepted this charter. It is directed that they ſhall be ſworn 
well and faithfully to execute what relates to their offices 


reſpeftively. 


Now this charter, having named them a common council, 
thinks it not very neceſſary to deſcribe much at large what 
vere the functions of the common council; knowing that it was 
wterious—as you know upon being ſworn what are the func- 
tons of jurymen—namely, to hear the evidence, to decide 
upon it, and not ſeparately to give a decifion upon that evi- 
lence therefore, naming them a common council was virtually 
gving them the power exerciſed by the common council ; as 
taming you jurymen, or a perſon ſheriff, is neceſſarily ap- 

inting to the duties appendent to thoſe characters; and 
of the firſt offices of the kingdom are executed without 

ay inſtrument accompan __— inveſtiture—The appoint- 
ment of one of the bibel offices of the kingdom, the chief 
ſuſtice of the King's Bench, is by a writ; there is no de- 
ſeription of the functions of his office. The lord chancel- 
lor, by delivery of the great ſcal. All theſe perſons imme. 
Uately enter upon the praftice of the duties appendant to 


their fituation, To tell a perſon © you are that officer,” is 
te 
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to tell him what in that office he is to execute — here they 
are not only to be called that, but they are 7 be that!, 7, 
be what ?-—To be that which the common council. had alway 
been in that place—they are to bear the name; they are 
take the places of the forty that exiſted before—as many 1 
were changed were to go out, and forty one to come in their 
place. How were they inſtructed as to their duties? they 
take the ſame oath that was taken before; and hat inflrud; 
them that they have power of deliberation ; that they are to 
meet and conſider points moved to them in common touncil, 
and therefore they can have no doubt what is their duty to 
. ; having their duty chalked out diſtinctly to then 
y the oath which is deſcriptive of their — 5 duties. 


If they had not this power under this charter, I pray 
you, what other power had they to make it worth the while 
of the crown to conſtitute any body at all, or to give them 
any name? All the power given them explicitly. by the terms 
of this charter, is a power of electing /ub bailif5 and electing 
a bord bearer—and can you believe that the crown, acting 
by advice of its officers, would not put in the front . officers 
upon whom the government of the town was to reſt, who 
were eſſential to the reſtoration of that peace and tranquillity 
which had been interrupted, when they named forty one 
perſons for this function, that they ſhould have no other 

nction expreſſly given them but the function of eleQting 
ſfecord bearer F mere matter of idle parade and nas Dy of 
electnig ſub bailiffs? Can you ſuppoſe forty one perſons ap- 
pointed for ſo futile an office? and it directs that they ual 
only continue in this office guamdiu ſe bene geſſeriut; that is as 
long as they faithfully execute the duties of that ſituation 


But there is one more duty impoſed upon them, not by 
2 — terms, but by implication. A power is given them 
of removing either any of their own body or the mayer and 
aldermen it it ſhould ſeem fit to them. That is not given them 
in expreſs words but by implication, and therefore, in a caſe 
of this ſort, where. ſo much is left for implication, will you 
not draw the neceſſary inference from the words, the dey 
are to be a common council, that they ſhall do. all that the 
common council did before? 36. 34 


But there are words which leave no doubt. that they 
were to have this power te make by lau; for, conſidering 
that it might not be convenient for the whole of this b#9 
to aſſemble, there is a proviſion made that any taenty for 
of them ſhall be a quorum for tranſacting the buſineſs of the 


rorporation ; and in that. clauſe appointing the guerum 2 
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does occur a word clearly and. expreſſly: defining the power of 
making by laws: and my friend will not make that a point— 
that, if perſons are authorized to ordain, they are not au- 


thorized to make by laws ! and that, if rwenty five had the 


wer of ordamning, had the power of making by laws given 
4a that the — 2 body 42 Is it likely that 4 part 
ſhould have a power which the whole body ſhould not have 
entruſted to them !—it is not conſiſtent with common ſenſe 
to ſay that! 2 2700s | 3 


The quorum clauſe is this“ we further will and by 
« theſe preſents for ourſelves our heirs and ſucceſſors we 
grant, to the ſaid mayor Bailiſ and burgeſſes of the ſaid 
town for the time being or any twenty and five aſſembled, 
« of whom the mayer and one of the bazliffs of the ſaid town 
« for the time being we will to be two be ſhall be and may 
« exiſt a common council of the ſaid town and ſhall be able 
and be impowered in this form of a common council all thoſe 
things to do ordain execute and to perform, in as full a 
« manner and form as the forty and one councilmen of the 
« ſaid town in common council preſent and aſſembled can do 
* ordain execute or perform. 1 


Now, do not theſe words, I put it to the common ſenſe 
of any gentlemen who can read a paragraph of this ſort, do 
not theſe words that ＋ the twenty five to do ordain 
execute or perform all that the forty one could do ordain 
execute or perform, admit that the forty one could do ordain 
execute or perform ſomething ? the word * ordain” is the 
moſt emphatic word the Engliſh language knows for making 
an ordinance or by law, and it is unneceſſary to add more 
words—my friend ſays there is not in the whole bead-roll 
of words that, they ſhould make ſuch by laws as to them ſhould 
ſeem fitting. | ; 


After they are made a common council, and the power of a 
common council given to them, it is hardly neceſſary to add a 
word! but if e had been any doubt, it did not occur to 
the penner of this charter, after the forty one had been called 
a common council and directed that they ſhould be a common 
cvncil, that it was neceſſary to ſay that they ſhould have the 
functions of a common council, and it is only by accident that. 
the word © ordain” comes in here, in order to aſcertain'that 
they were to have the ſame power as the forty one had before 
tis merely out of abundant caution, that there might not be 
any doubt, that this word comes in ; becaufe the penner of 
this charter thought inveſting them with the character of 
"mon councilmen was inveſting them with every thing that 
was 


* 


at the terms. Who is to ſelect them ?—The mayor ! would 
not that devolve upon the mayor the entire government of 
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was neceffary to conſtitute them that which the cn cou. 
ci] had been before—if it had not ſaid any thing by refer. 
ence, in ſuch manner as the common council can do ordaix and 
; admitting unqueſtionabl that the whole common 
_— could — —_ _ pertorm—if it had even faid 
at the rwenty ve power” to ordain and perform, 
would not you neceffarily 4 that, if _ five out of 
forty one had the power, unqueſtionably the whole one 
muſt ? But in order to ſtruggle out of the effect of this 
clauſe—but which I defy my triend in fair argument to do, 
for I do ftate this to be in fair conſtruction concluſive with 
any mind when it is fairly called to the contemplation of 
the propoſition—becauſe, till it is called, one's mind does 
not always conſtrue a thing rightly, till the abſurdities that 
might reſult from a contrary conſtruction are pointed out, 


My friends contend for a thing which has an abſurdity 
upon the face of it; which is deſtructive to their conſtruc- 
tion; and I defy my friend, with all his ingenuity, and I 
will give him all the ingenuity that ever belonged to man, 
and if he can make ſenſe or reaſon of the clauſe in the way 


he contends for, I will give him leave to carry off the 


and ſay he has fairly beat us out of the pit by that conſtruc- 
tion alone. | | 


Says my learned friend“ here are the words, that there 
ſhall be twenty five for the time being, or any twenty five of 
them, ſays he, aſſembled,” then that means any twenty five of 
the burgeſſes So that the mayor and bailiffs and any randm 
mwenty five picked out of the whole body of the burgeyſe; ſhall 
de a quorum out of the forty one / that is tolerably abſurd in 
the concoction of the terms ; but infinitely abſurd if we look 


the corporation; that the mayor ſhould ſelect that twenty 
five—that is, that they ſhall be twenty five of the burgeſe:; 
then of neceſſity, as there is no other mode of ſummoning 
preſcribed, it muſt revert to the mayor to ſelect them, that 
that would put the whole management in the hands of the 


mayor 


But I have already ſtated an entry in October 1736, 
where, by reference to the word that paſſed before, the word 
* Burgeſſes” is uſed as deſcriptive of a ſelec body; and there. 
fore, theſe words muſt mean /uch 121 thoſe 

cleft burgeſſer who, as a common council, repreſented the hel 


I friend, with all his ingenuity to ſhew # 
1 defy my * 


„ 
d 
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r-aſonable ground for a different conſtruction from that I 
have put, that the /wenty five muſt be a of the forty one, 
If he ventures. to. encounter it—1 truſt he will encounter it 
in vain. | » | 


Now, gentlemen, if theſe forty one that are created by 
the charter of William have not the powers of good govern- 
ment, the power of ordaining—the power of legiſlation, 
and of managing the concerns of the body, ſhew me the 
reaſon of theſe things in the charter. Why, when they are 
talking of reſtoring good government, ſhould theſe people be 
inſtituted as the main inſtruments by which that change is 
to be effected? why ſhould they be coupled with good go- 
vernment if they have nothing te do with good government 
a all? Why ſhould it be neceſſary to take an oath, if th 
have no office to execute? Why be removeable from! their 
office, if it is impoſſible for them to miſbehave? Theſe 
words—* to do ordain or perform” are all ſuperfluous, they 
are nonſenſe upon the conſtruction which my friend fays 
muſt be put upon this charter — namely, ay, exe were 
fory one people elected for the mere purpoſe of appointing a 
word bearer and electing ſub bailiffs ! 


I ſhould ſtate that this charter contains: in it words of 
immediate reference. That you may not be left in doubt 
where you are to find the functions that belong to them, 
you are pointed by the charter to the practice of the corpora- 
tion; for they are to be elected in the manner that had been 
uſed prior to the period when the abuſes were introduced 
into the corporation—prior to the charter of Charles the ſe- 
cond. The words are“ Whenever it ſhall happen that any 
* mayor recorder common clerk or ſome or any of the 
* bailiffs or of the common council of the ſaid town for 
* the time being, die or from his office or from their offices 
be removed or depart or refuſe to ſtand, that then and in 
every ſuch caſe another fit perſon or fit perſons from 
time to time to and into the office of him or to and into 
the offices of them ſo removed or dying or refufing to 
* ſtand ſhall be elected and ſworn and appointed by fach 
1 pans in ſuch manner time and form — that particu - 
* lat was uſed and accuſtomed before th ing of a cer- 
* tain charter or letters patent granted to e mayor bailiffs 
« and bufgeſſes of the ſaid town, bearing date the eighteenth 
day of July in the twenty ninth year of the reign of the 
* late King Charles the ſecond, and the office or offices place 
* or places to which he or they ſhall be ſo elected and 
* {worn he ſhall exerciſe, and they ſhall exerciſe, for ſuch 
* time and times, and ſhall be thence removed in ſuch 
manner 
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«© manner as in like caſes in this particular was uſed und 


* accuſtomed before the ſaid eighteenth' day of July in the 
t twenty ninth year of the ſaid reign of the late King Charles 
the ſecond.” "EN IM 


They are to exerciſe it in ſuch manner and are removea- 
ble in ſuch manner as uſed before, In what manner exerci. 
ſed? why, exerciſed before the charter of Charles the ſe. 
cond, when the abuſe was introduced of electing the mayor 
and bailiffs by the ſelect body—haw was it uſed ? look into 
thoſe records! every function of the common council was ex. 
erciſed by them—how' is it to be uſed hereafter ? why they 
are to be elected and continue in the ſame manner as they 


had done before that time. Can you have a doubt, then, 


that the function was to be the ſame? the perſons are dif. 
ferent; they refer to x period of time at which there was a 
practice which, whether it exiſted from ancient cuſtom or 
the prevalent practice of the hour, the charter refers to 
and adopts—it is as much as if it had ſaid, that here. 
tofore che <1 ſo and fo, and declared that the now common 
council ſhiould' do the ſame : that is the neceſſary import of 
thoſe words—T have ſtated to you that ſo it was underſtood; 
for the very day after the charter came down, and they had 


accepted it, they immediately acted upon it. 


My learned friend ſaid his diſcretion had been blamed 
upon a'former occaſion; he had been misſtated and mis- 
repreſented as to the purpoſe for which he read the petition 
preferred to the crown in George the /econd's time for an ex- 
planatory charter; he ſays he read it for no other purpoſe 
than to ſhew an acceptance of the charter of King William 
which could have been proved by other means —by reading an 
entry in the books—therefore I take it we ſhall hear another 
reaſon ; for this reaſon is inſufficient. | 


Having thus adopted it, and having acted upon it im- 
mediately after the charter of King 1/i/liam as they had done 
before, 1t may be matter, perhaps, not of curiofity only, 
but of excellent and authentic information to inquire, when 
from the encreaſe of their concerns they had occaſion to 
have the aid of patlinment, in what manner parliament have 
recognized this bod 4s impowered and acting—and I will 
venture to ſtate, without fear of contradiction, that by eight 


folemn acts of the legiſlature, the mayor aldermen and common 


council! (the aldermen being a part of the common council and 
acting with them) are recognized as parts of this horo1gh, 
not merely by inference, but the /rgi/lature do this, which 


I ſubmit does exclude all queſtion and is imperative upon 
any 
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IE court conſtruing that inſtrument, they authoritatively 
declare that the powers of the adminiſtration of that bo- 
rough are veſted in the common council. | 


I will now refer to the different acts of parliament in 
which thoſe powers are ſpecifically recognized—they are 
acts to enable the corporation from time to time to borrow 
money, or to do other acts which conſtantly conſider the 
common council as the body impowered to act for the whole, 
and not the body themſelves in their ſeparate capacity ; 
and they are every one public acts; therefore it cannot 
objected to thoſe acts that there might be names or de- 
ſcriptions ſlipped in as in private acts of parhament, which 
are conſidered as little more than private conveyances of 


the parties. 


Theſe are the authoritative directions of the legiſlatura 
of the realm. They have fo pronounced upon the rights of 
parties without any ſaving clauſe that I can find in them, 
therefore the rights of the parties muſt be taken as ſo de- 
clared. But if it is not authoritative as a Jegi/lative con- 
ſtruction, it is the ſtrongeſt evidence of what was the pre- 
valent idea of every fact that was neceſſary, to exiſt, in or- 
der to give that conſtruction to the charter that I contend 
for today. If it be neceſſary to that fact that a cuſtom was 
exiſting, it adopts that cuſtom. The a& ſupplies you 
with the fact of the exiſtence of a common council—it f 
plies you with every fact neceſſary to eſtabliſh the validity 
of that charter in the manner in which we conſtrue it, but 
it is more—it is an authoritative declaration, on the part 
of the legi/lature, that ſuch is the conſtitution of that 4o- 
rough, And you know, that in every act of parliament, 
in as much as his majeſty concurs, the perſon from whom 
all that powey flows, is himſelf .declaring what was the 
meaningfiof that act of his predeceſſors, and therefore there 
can be nothing ſo ſtrong, in point of conſtruction, as 
the acts I am commentiug 1 have in every in- 
ſtance been reckoned the ſtrongeſt recognition of either 
public or private rights. I know what ſtreſs is laid upon 
that ſubject in an eminent argument of Mr. Juſtice Fofter's 
upon the ſubject of prefling—and I know, by a ſcrutiny 
into his authorities, that it is the oniy part of the argu- 
ment upon which much authority can be placed—be- 
cauſe, by looking into Rymer's Fœdera his authorities are 
accompanied with ſo many violent acts of oppreſſion that 
they cannot be conſtrued to be any valid acts of them- 
ſelves unaccompanied with the authority of the /egi/lature ; 
but the authority of the legiſlature, recognizing bounties 
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and ſo on, does' recognize that ſuch a right exiſts in the 


to be their power, having granted their eſtates, and thoſe 


both houſes of parliament and it would be hard if it bound 
them; then, the next time there is an act of parliamer 
upon a public ſubject reſpecting Liverpeo! the people of 


— r V p r 
— ——— . — — 


granting this, which recognizes, the power in the comm 
council of granting the lands of the corporation—it ſtates they 


but that charter and the power they took by reference, 
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crown in caſes of public emergency. So that which is the 
ſtrength of the authority of the crown for preſſing exiſt 
here in the caſe that I am contending for on the part of 
the corporation of Liverpool. The legiſlature conſiders ſuch 


grants they make valid, „ 100 
It may be ſaid, an act of that ſort might get through 


Liverpool would have watched that act with attention, but 
there are no leſs than eight ſucceſſive acts of parliament; 
and one in the time of Queen Anne within thirteen years of 


did ſo for the purpoſe of a dock; and the act of parlianen 
enables them by the addition of a toll to defray a public 
burden which otherwiſe they would not be equal to. It 
authorizes the mayor aldermen and common council to pur- 
chaſe a piece of ground containing four acres; then it 
afterwards ſays that they are incompetent to the expence 
of the dock, and it gives them tonnage duties. 


Mr. Serjeant Adair. I read the clauſe that recognizes 
their power of making by laws. 3 res 


William ? They had no authority which impowered them 


they had granted the land and the crown confirms it, 
adds ſomething to it of tolls and tonnage to enable them t0 


go on. In ſome caſes they are oaly impowered as truſtee 
ſpecially 
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ſpecially appointed under that act, I diſtinguiſh theſe caſes 
from - caſes in which their independent authority is recog- 
nized—T will go to one which is extremely ſtrong ; that 
about erecting new churches. When there were new 
churches to be erected and the right of patronage was to be 
diſpoſed of, the crown threw that right of patronage into 
the ame hands in which all the general powers of order- 
ing the affairs of the corporation were before veſted ; 
and by general terms veſts that power in the mayor bailiffs 
and burgeſſes. You ought to be informed that nothing but 
the whole body can take by name, though it be to be exer- 
ciſed by a part of the corporation. : | 


Therefore, wherever there isa burthen to be impoſed in 
aid of the general funds of the corporation, it is directed to 
be paid to the common council, wherever the common council 
have granted any thing for a public purpoſe, it is recog- 
nized by the Jegi/lature as well exerciſed. - | 


But now I come to one act of parliament which re- 
cognizes in terms the authority of this body to manage 
wx to adminiſter the concerns of the corporation ; 
this is the th George III—“ Forasmuch as the ſum of 
4 z000l. (which had been directed to be raiſed before) 
vill be inſufficient to compleat aud finiſh the ſaid church 
Hof St Paul, be it therefore enacted that the ſaid mayor 
* bailiffs and common council, or any twenty five or more 
* of them in common council aſſembled, ſhall and may 
and they are hereby authorized anſwered and required 
from time to time and at all times thereafter as occaſion 
„may be, to raiſe iſſue and pay” out of what —one 
would think it muſt be out of ſomething that they have 
the control of, why it is fo, out of the ſtock or public eftate 
of the corporation veſted in their hands; which is under 
their adminiſtration—now, can ' you fuggeſt any words 
more clearly deſcriptive of the general authority of the 
common council who adminiſter the money eſtates and effects 
of the corporation than that which the Jegi/lature has uſed 
in the act of parliament! they are authorized to pay and 
oply—becaus otherwiſe it might have been a-miſapplica- 
ton, on their part, for which they might have been ac- 
countable—they are authorized to ay 4000/. out of the 
public eſtate of the corporation, which is under their admi- 


uſtration. 
There 
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and effects of the corporation. Now this is coupled with 
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There is an act in the twenty fifth of the preſent King; 


in all there are eight acts in this manner recognizing t 
common council acting in the adminiſtration of the eſtate 


an uniform u/age—not broken in upon in any inſtance ex. 
cept the one — I will ſpeak of preſently, and which was 
reprobated and puniſhed; and the parties acting in it 
disfranchiſed 49 diſplaced from their office. 


It occured to ſome perſons or other, I * at the 
laſt conteſted election, when this MonsTER of a conſtruc. 
tion was again.engendered, for a ſimilar conſtruction was 
engendered ſometime in the year 1735,—a very conſidera. 
ble man was at that time choſen mayor, who was well 
able to ſuſtain the perſons who ſtoad by his fide, and who 
contended for this conſtruction. There were two bailiffs 
that were induced to be raſh enough to call a common hall 
of the whole burgeſſes in the mayoralty of the late Lord 
Derby in the year 1736. The common council reproba- 
ted the attempt to introduce this innovation upon their 
conſtitution ; and, on the 23d of September 1736, there 
is an order of council declaring the by laws and orders made 
in common hall in Lord Derbys mayorality to be void; and 
aſſerting * that the right of Ba oh by laws was in the 
% council only” and they diſmiſſed the two common councilmen 
for aſſiſting in holding the common hall. They appear to 
be the , conſiderable of the common councilmen; being the 
bailiffs at the time that common hall was held. On the 22d 
of October the two comſſin councilmen had time given them 
to anſwer, and ſhew any cauſe (if they could) againſt their 
removal—they craved further time to anſwer ; and it was 
given them; and, on the zd of November 1736, the 
above two common councilmen were finally diſmiſſed. S0 
much did they reſent the idea of N e 5p to 
break in upon the conſfitution of the borough as it 
exiſted under the charter of William; that at that time, 
when thoſe perſons attempted to hold the common{hall and 
lend the ſanction of their names and office to it, they wert 
diſmiſſed and puniſhed ! 


If the ef of this oppoſition is to be contended for by 
my learned friend, I take for granted he will ſhew you ſome 
mandamus reſtoring them; for you obſerve it is a caſe not 
of common freemen but of conimon councilmen, who are men 
conſiderable fituation ; and therefore 1 to 
any injury that might be done them; eſpecially, when 
acting under the influence of Lord Derby. If theſe two. 
bail; did not move for a mandamus to be reſtored — 
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offices from which they were removed, it is concluſive 
againſt them and all acting with them that they knew they 
were acting in violation of the charter and conſtitution of 
the place. You have eight ſucceſſive , acts of parliament 
acknowledging the conſtitutional authority to be veſted 
where I contend it was placed, and but one ſolitary attempt 
in the year 1736, the only attempt during the whole century, 
to diſpute the — of the common council to legiſlate ; 
and that puniſhed by diſmiffion of the members who made 


the attempt. 


But then comes a period, very remote from this—in 
the year 1751, an application was made forſooth for an 
explanatory charter. The people who apply for an explana- 
tory charter ſtate that it certainly was the manifeſt, if not 
the ſole intent to convey this power to the common council; 
but, whether from doubts. which had been fuggeſted dur- 
ing the late conteſt, or from whatever doubt, they wiſhed 
to have all grounds of captiouſneſs obviated by means of a 
new explanatery charter. The magiſtracy was unqueſti- 
onably inſufficient ; they a ply to have the number of 
magiſtrates encreaſed to aſſiſt in the police of the place; 
they apply therefore for this addition, and for ſome other 
matters, all of which at laſt are waved; and a charter 

anted only for the purpoſe of adding two juſtices and ena- 
bling the recorder to make a —_—_— Theſe are things 
that are ſupplied by that charter. It appears that there 
had been a conference between the crown officers and the 
agents for the corporation, at which conference this had 
been waved. 


It is material for you to confider who were the crown 
officers applied to, and how it happened that the explana- 
tory charter firſt aſked was not granted—I will ſhew you 
by the declaration of one of the perſons referred to upon 
this occaſion, why it was not granted, It was not gran- 
ted, becauſe it was unneceſſary and futile ; becauſe it ſtood 
ſo ſtrong! ſelf-explained that no mind, fairly addreſſed to 
the — 2 of it with all the materials to enable it 
to form a judgment, could entertain any doubt about it. - 
We have conſidered the ſaid petition and charter and 
have been attended by the recorder and alſo the town 
* clerk of the ſaid borough and agent for the petitio- 
* ners—" been attended it don't ſay that they had had 
any thing in writing from them, which might call for an 
anſwer ſo as to give any thing under their hands,—* and 
they, having waved every thing contained in the ſaid 
* petition, except the two matters herein before particu- 
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<-larly ſtated,” —that is the power for the recorder to ap. 


point a deputy, and to add, juſtices—then they give them 


an explanatory charter for theſe purpoſes. 


Did they wave it from an idea that the thing was not 
neceſſary to be had, or wave it becauſe the crown would 
not grant it them? Lou muſt neceſſarily infer, from the 
evidence I ſhall ſhortly lay before you, that it was waved 
becauſe the great law officers, to whom they applied, told 
them it was unneceſſary to have any ſuch thing; thi 
were Sir Dudley Ryder, and Mr. Murray, who were as ol 
acquainted with corporation law, and what was to be deri. 
— under a charter as any men that ever filled that tation, 
Lord Mansfield was then ſolicitor general but I ſhall produce 
to you what were his mature thoughts upon the ſubjeR in 
the year 1 7 56, and which will ſhew the true reaſon why 
theſe people were refuſed an explanatory charter; at that 
period he was in the fulneſs of all that, knowledge and wil. 
dom which he obtained, ripe for that high ſtation to which 
for the great happineſs of this nation Ne was called, and 
whoſe | tv in that court has formed an era in our juriſ. 
prudence which will mark the age and the wiſdom of the 
country, perhaps, more than any thing elſe that has oc- 
curred during this or the preceding century—this was at 
a period of time within fix months of his being made 
chief juſtice of the king's bench, which office he occu- 
pied, you know with what luſtre and what effect, far 
thirty years aſterwardds. | 


It was during that time that the ation of Liverpool, 
—anxious to know what right they had, firſt, as to exclud- 
ing foreigners from buying goods in their town, and then, 
as to his ſenſe of the conſtruction of their charter— 
aſk him among ſeveral things ſubmitted to him for his 
opinion, (and this I am warranted to lay before you from 
the evidence my friend has laid before you ;)- to explain 
what Mr. Murray meant when he ſays they waved an ex. 
planatory charter. The queſtion is—whether the right or 
power of making by laws — wales} 

- - Mr. Serjeant Adair. I nauſt object to the ſtatement of 
that which cannot by any means become evidence. 


ar, This 1 underſtand, is an opinion given by 
Lord Mansfield as counſel five years after that report. 
Mr. Serjeant Adair. If this wild * evidence were to 
be admitted, ] have, I might almoſt ſay, volumes of opt- 
nions of lawyers upon this ſubject. 7 
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Mr. Law. My wild gooſe is as good as my learned 
friend's; he let fly his wild gooſe, which would not have 
been evidence but for my admiffion—if you have the re- 
port of the attorney general upon one ſubje& reſpecting 
this matter and this explanatory charter, the only way in 
which I offer this is as explaining the language uſed by 
him and Sir Dudley Ryder; at the time he gave his opi- 
nion he ſays that no human being can have a doubt upon 
the conſt ruction! f | ,3-(] 


Mr. Serjeant Adair, I muſt aſk for your lordſhip's 
decifion. | | 


Court. I cannot admit that opinion as law. 


Mr. Law. The arguments of council have admitted in 

warranto, caſes to be ſtated; I remember even the man- 
ner in which a living attorney general, in which lord Thur- 
low, had altered the charter of Helſtone, was admitted at 
that time to be argued from, as ſhewing what was the 
ſenſe of the corporate rights at that time. * 


Court. This is offered as an opinion of Lord Mansfela, 
when a counſel, taken at the ;nflance of the private par- 
ties, in the year 1756; five years after making the report 
upon the new charter. His opinion as counſel] has no con- 
nection with the report he made to the king as /olicitor ge- 


eral, I ſtate this with all the reſpect which every body 


feels for that venerable magiſtrate. 


Mr. Law. Gentlemen I refer to what my lord ſays, 
and as he thinks it improper ' evidence to be produced 
whatever weight it impreſſes upon my mind, whatever 
authority it would have with you in founding your deci- 
hon (if you want any other authority than the authority 
of the legiſlature, the ' contemporary'and 'the ſubſequent 
uſage)—1 -do not want you to be influenced by any thing 
that does not ſquare with the ſtricteſt rules of legal evi- 
dence ; the evidence that you ha had already 1 
no reaſonable mind I conceive leave an © heſitation. or a 
doubt—you have the evidence of what has been tne prac- 
tice of the corporation from the earlieſt times in which 
any regularity or uniformity of practice can be traced, 
and where they begin with taking- notice of a cuſtom that 
had taken place in their proceedings, and they wiſh to re- 
turn to their ancient and laudable practice, a common coun- 
are accordingly elected they ſtill continued in the 


exerciſe 
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- exerciſe of it for ſeventy years afterwards ; when, bei 
in the fact of exerciſing this power, they are conſtitute 
a common council with power to ordain/ and this power of 
erdaining given even to a quorum of twenty five of them. 


Aſter that time they perform every act of legiſlation. 
they do every act which could call upon a member of the 
corporation, or range, to reſiſt adverſely that g 
power, F it was one. They continue to exerciſe them to 
the preſent hour; and it is only by the illumination at the 
late election, when gentlemen tumbled into the town with 
their boots and ſpurs and cockades—(not a fituation one 
ſhould think the moſt likely to throw lights upon the law) 
that this diſcovery was made. | 


Gentlemen, I hope you are not red, upon 
looſe ſuggeſtion, to throw into 9 Alonder th 
affairs of a borough large and extenſive as they are, involy. 
ing ſo many important rights—a Gorong i having the control 
and — — of an eſtate to the amount of between 


twenty and thirty thouſand pounds a year 


My friend Wy to me that, by the petition they 
preſented for the charter, the corporation themſelves intended 
and willed it; and that it was main object of the 
charter ſhew you that, by the acts of the corporation at 
the time and ſince they divided, it was ſo veſted ; and that 
the legiſlature has, by ſolemn authoritative acts, ſo declared 
it. They are made a common council for the government of 
the town to remedy the diſorders that had obtained; they 
have an oath of office pointing out their duty; they are 
ſworn by that oath to exerciſe their duty; they are re. 
movable if they do not do well, and they have the power | 
of removing others. And is all this compatible with » | 
better power than the appointing a /word bearer and iu 
bailiffs ! That is incompatible with any rule of fair con. ; 

ſtruction or common, ſenſe certainly; and I am perſuaded WF , 
you will have that conſtruction confirmed, to you by his 

diſhip; and that you will reſtore to. the jos body of 

Liverpool, the g part of that corporation, that peace 

and tranquillity which they enjoyed undiſturbed till broke 
in upon in the moment of election, exceſs and riot. 


Evidence for the, Defendant. © 


The aſſociate read the preamble to the charter of Chari 
the firſt, and alſo the clauſes of the charter of 
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jiam the third, 3 a common council, a mayor, two 
bailiffs, a recorder, town clerk, and aldermen. 


Court. Does it not appear that this is the firſt appoint- 
ment of aldermen ? 


Mr. Law. They are mentioned in the oath enjoined 
in 1580. 


Mr. Serjeant Coctell. Your Lordſhip's obſervation is cor- 
rect; it is the firſt time that they appear by name in the charter, 


Court. Then theſe are called the firſt and modern aldermen. 


Mr. Serjeant Adair. And the ſame expreſſion is uſed as 
to Common Councilmen. N | 


Mr. Law. The word-« Aldermen” is in the charter of 
Charles the farſt. 


Mr, Serjeant Adair. It is, that thoſe who have been 
Mayors ſhall have the name of aldermen—the proviſion of 
the charter of Charles the firſt is, that every perſon who 
has ſerved the office of mayor ſhall afterwards be called alder- 
nan ; and that the mayor and ſenior alderman ſhall be juſtices. 


Court, But there was no alderman created before that ? 
Mr. Serjeant Cockcll. No! \ 
The Aſſociate reads— 


„And we further will, and by theſe preſents for our- 

« ſelves, our heirs and ſucceſſors, we grant to the ſaid 
* mayor, bailiffs, and burgeſſes of the town aforeſaid, and 
© their ſucceſſors, that the mayor of the ſaid town, by theſe 
© preſents named, during the time of his continuance in the 
* offite of mayor of the ſaid town, and every other mayor 
of the ſaid town for the time being for and during the time 
© of his Eontinuance in that office reſpectively, and every 
* laſt predeceſſor of every ſuch mayor for the ſpace of one 
* year, from and after his going out and departing from 
* the office of mayor of the ſame town reſpectively, and 
* the ſenior aldermen of the town aforeſaid for the time 
being, and the recorder, by theſe preſents named and 
appointed, and the recorder of the ſame town for the 
time being may ard ſhall be, ard every one of them 
* may and ſhall be our juſtices, and of our heirs and ſuc- 
Da © ceflors, 
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« cefſors, to keep the p_ within the town aforeſaid, 
« liberties and precincts thereof.” = 


The Aſſociate alfo reads, 
« We will alſo, and by theſe n firmly com- 
i 


mand, that the common counc theſe prefents 
named and appointed, before they be reſpectively ad. 


© mitted or any of them be admitted to the execution of 


« their offices, and every one of them ſhall, ſeverally 
e take a corporal oath, well and faithfully to execute what 
&« relates to their offices reſpectively, before the mayor, 
« bailiffs and recorder by theſe preſents named and ap. 
© pointed, or ſome two of them, to whom, or any two 
„of them we give and grant by theſe preſents full power 
& and authority to give and adminiſter ſuch an oath to the 
„ cammon council aforeſaid.” | 


Court, Such an oath ! the form of the oath is no where 
preſcribed in the charter. d 


Mr. Law. © Shall be fworn in ſuch form, as in that par- 


* ticular was uſed.” _ 
Court. Where is that ? 
| The Aſſociate reads, 


©" That on the ſaid feaſt of St. Luke next following, aud 
% thenceforward yearly and every year for ever on the ſaid 
% feaſt of St. Luke, the common council of the ſame town aſ- 


ſembled, or the major part of them may and ſhall have 


e power and authority of electing and nominating, and that 
&« they may elect and nominate two of the free barge/ſes of the 
n ſaid town, who ſhall be /ub-bailiF*5 of the ſaid town for one. 
„ whole year thence next following, which ſaid fub-bailifr 
% ſo henceforward elected as is before ſet forth, ſhall 
« affiſtants and helpers to the._hail;fs of the ſaid town for 
the time being, in every thing reſpectivelx touching or 
concerning their office of Zailiſſi. Mobs , 


The Aſſociate reads, 


„And we further will, and by theſe preſents for our- 
© ſelves, our heirs and ſuccefſors,, we grant to the uche, 
« batliffs and burgeſſes of the ſaid town and their ſucceſſors, 
that whenſoever it ſhall happen that any mayer, recorder, 
e common clerk, or ſome or any of the Sailiffs or of the can. 
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1 un council of the ſaid town for the time being die, or 
« from his office or from their offices be removed, or de- 
« part, or refuſe to ſtand, that then and in every ſuch caſe 
another fit perſon or fit perſons, from time to time, to 
« and into the office of him, or to and into the offices of 
« N. removed, or dying, or refuſing to ſtand, ſhall be 
« elected.” | 


Court. Is there not rather a contradiction between this 
and a former clauſo? In Page 19, the mayor is to continue 
for a year, © and further until ſame one of the burgeſſes of the 
{aid town to that office ſhall be duly elected, appointed and 
ſworn, according to the ordinances and proviſions in«the 
aforeſaid charter, by theſe preſents — and rati- 
er of electing a mayor by — — of 

arles tie firfl, was by the mayor, bailiffs and burgeſſes of 
the town aforeſaid and their ſucceſſors.” if: 15 


Mr. Law. And ſo it continued till the twenty- ninth of 
Charles the ſecond. 


Mr, Serjeant Adair. It comes to the ſame thing; the 
mode has been uſed ever ſince. 


The Aſſociate reads, 


4 And we further will, and by theſe preſents for our- 
% ſelves, our heirs and ſucceſſors, we grant to the ſaid 
mayor, bailiffs and burgeſſes of the ſaid town and their 
« ſucceſſors, that the faid mayor, bailiffs and burgeſſes of 
the ſaid town and their ſucceſſors, henceforward in all 
future times, may and ſhall have a ſword and full power 
and authority to carry ſuch /aword before the mayor of 
the ſaid town for the time being; and we further will, 
and by theſe preſents for ourſelves, our heirs and ſuc- 
ceſſors, we grant to the common council of the town afore- 
« ſaid for the time being, in council aſſembled, or the major 
part of them (whereof the mayor and one of the bailiffs of 
the ſaid town for the time being, we will to be two) full 
power and authority from time to time for chooſing and 
* naming, and that they may be able to chooſe and name 
* one honeſt man within the ſaid town to be the /awvord 
* bearer, and that he who ſo as is beforementioned ſhall be 
from time to time elected and nominated to the ſaid of- 
* fice of ud bearer, ſhall be and ſhall continue in the 
* ſaid office during the pleaſure of the common council of the 
+ ſaid town for the time being, or the major part of — 
| es. 
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« of. whom the mayor and one of the bailiffs of the aid 
« town for the time bring, we will to be two.” 


Court. That is only a grant of dignity ; firſt, granting a 
word to be carried, and then it appoints who ſhall ele& 


a ſword bearer. 


Mr. Law. We will give evidence of the entries contain- 
ed in the corporation books. I , Hah 


Mr. Serjeant Adair. You offer that, I underſtand, as 
evidence explanatory of the charter of King William. 


Mr. Law. Yes. 


Mr. Serjeant Adair. Then I think it my duty, in this 
ſtage of the cauſe, to ſtate thus much to your lordſhip—l 
have no wiſh to exclude from the hearing of the jury any 
evidence whatever in* this cauſe that can be legally re- 
ceived ; and, after what has paſſed in another place, I do 
not expect your lordſhip to refuſe, upon the preſent trial, 
to receive this evidence—but it is my duty to ſtate, that I 
have heard nothing any where, that induces me to doubt of 
the rectitude of that opinion which was given upon this 


point. 


Mr. Law. This is a mode · of addrefling the jury a ſecond 
time. . 


Court. Proceed, brother Adair. 

Mr. Serjeant Adair. I was ſaying nothing improper ; 
when I ſay any thing — your lordſhip will ſtop me. 
I have not only a r:g4t, but I think it a reſpe& due to your 
lordſhip, and the court whom I am addreffing, to give my 
reaſon for any thing I do in this cauſe—T have ſtated, that 
I do nat expect your Lordſhip to refuſe to receive this evi- 
dence—T have ſtated, that I have heard nothing to lead me 
to ſuſpect that a former opinion was erroneous ; and it is, 
therefore, a duty I owe my clients, that if in any ſtage of 
the cauſe it ſhould be material to ſupport that opinion, I 
may have an opportunity of ſupporting it. If it were an 
opinion of my own, I might deſpair of doing it ; but, 
from the quarter from which it comes, I do not deſpair— 
and, for that reaſon and that reaſon alone, J offer a bill of 
exception upon this evidence, which will put 
evidence npon record ; and, if it ever ſhould become ma- 
terial, we may have a ſolemn deciſion whether that 

| | evi 
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evidence ought or ought not to be received. I have a 
right, and it is my duty to ſtate the reaſon why I do it; 
and 1 have done it very ſhortly, I am ſure. 


Cours, Is it a demurrer to evidence ? 


Mr. Serjeant Cockell. No, it is a bill of exceptions. Your 
lordſhip will take that bill of exceptions as properly ten- 
dered. „ 


Mr. Serjeant Adair. I except to the evidence as inadmi/- 
ble; for explaining a charter, which I contend, wants xo 
explanation, 


Ne Afficiate reads a by-law in 1759, in Halſall's mayoralty. 
The oath of the common councilman read. 


Court. I don't underſtand from this entry how many 
were then conſtituted. > 


Mr. Law. Twenty-four. © Hereafter are written the 
names as well of the twelve aldermen as alſo of the twen- 
« ty-four burgeſſes choſen and ſworn by aſſent and con- 
* ſent, in lieu and place of the commons of the town as afore- 
* mentyoned.” | 


The oath of the town clerk read. 
Court, Is the oath ordained in 1610 
Mr. Law. I don't find an ordinance for it then. 


Mr. Serjeant Adair. To fave time, I will admit that 
the ſame oath has been uſed ſince as before, 


Mr. Law. And the town clerk and the common coun- 
eil the ſame ever ſince. 


Mr. Serjeant Adair. I take it thus—the ſame oath has 
been taken by the perſons who have exerciſed the office of 
common council from the year 1579. 


The Afeciate read the following entries from the books : 


„ 16th January 1610, an order relative to Mr. Giles 
Brooke buying a large load of goods.” 


% 18th 
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 * 18th October 1611. That the hall-keeper ſhall not 
buy any goods that come into the hall of above ten 
“% pounds value.” 


« 19th December 2611. | That Reger Hay ſhall. be ad. 
6 mitted a free burge 55 ER 


« zoth Fe 1611. That one of the 8ailif; ſhould 
© have a parcel of waſte land.” 222 


. 6 od December 1611. That two burgeſſes are diſcharged 
< of the ſums of money they challenged for their atten. 
6% dance“. | 


« 11th March 1611. That a ſum of money ſhall be le. 
vied upon the get, &c. for the repairing the chape! 
„ of St Nickolas,” 7 


« 19th June 1612. An order againſt a Her burgeſs for 
% monopolizing barley. That there ſhall be a — mea · 
& ſure made of not leſs than four buſhels.” 


„ 2d July, (u year !) Mr. Richard Roſe for diſobedience 
to the ma or adjudged not a fit member.“ | 


&« 13th January 1613. That a common councilman ſhould 
be excluded from the common council and his freedom.” 


&« 13th January 1616. That a pedlar ſhould ſtill enjoy 
“ his feat in the market.” 


„ 10th July 1616. An order relative to the keeping of 
the common.” 


« 15th April 1617. That if any perſon ſpeak evil of 
the — he mould! e his freedom? — 


« 28th April 1617. An order againſt a free burgeſs for 
„not keeping the peace.” 


4 x1th December 161 7. An order relative to the c- 
« oyholders of Neſt Derby.” | 


« 23d January 1617. That thoſe who would not con. 
« tribute towards the expenſes of the new charter, ſho 
© loſe their freedom.” | 


« 24 March 1617. Richard Roſe junior, formerly di 
_ & franchiſed, was ſworn a free burgęſi de nove.” ak 
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« 6th April 1619. That an officer of the corporation, 
« being old and unſerviceable, another ſhould be elected 
in his ſtead.” 


« 21ſt January 162 1. An order relative to the paying 


« the expenſes of a banquet.” 


« 18th October 1627. It is ordered by Ralph Seacome, gen- 
« tleman, mayor, and the bailiſ, and urgeſes, that theſe per- 


« ſons following ſhall be a common council within this a- 


« tion, and ſhall ena and make all fuch orders and dberces 
« for the good of this town as they ſhall think fit; and that 
« every man ſhall have his free voice for himſelf, and no 
4 ow ſhall have a double voice.” | 5 


Crt. How many names are there following this ? 


Mr. Brown. There appear to be forty names written 
t the ſame time, the reſt written at different times. 


Mr. Serjeant Adair. There are fixty names, the mayor, 
and fifty-nine. 


« 25th October 1628. That all the fines be collected 
towards a ring of bells.” | 


_ *x5th July 1629. That Jol March ſhould collect the 
« t6won's fines.” 


« 15th March 1630. An order to defend the mays and 
* bailiffs if any ſuit ſhould be brought againft them for- 
„ ſeizing two barrels of herrings.” | 


„ 23d December 1633. An order for an afſeſſinent up- 
* on the freemen and inhabitants.” 


« 18th Septeinber 1635. An order in conſequerze 
* of an agreement made at Manchefter by the hiek he 


_ Oftober 1636. An order for the removal of the 
* 1940 clerk for ill behaviour in his office.” 


* 12th July 1647. That non-freemen fhall not he per- 
\ mitted to je » any trade in the borough.” | 


Court, Theſe orders are not figned. 


Mr. Brown. No, only the names put down under, till 
ibout the year 1679. x 
| & 


* 
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th February 1642. An order for making a ley for the 
maintenance of a miniſter and ſchool mofer, wen”; 


* 15th January 1646. An order that the town tle 
* ſhould continue in the exerciſe of his office.” 


« 21ſt October 1646. That a 1 of men nf to bear 
© arms ſhould be taken. | 


* pu” 8 1646. That an audit mould be held 
64 ' and a ſurvey taken of the whole town.” 


e 8th July 1646. That the bailiffs tall attend the 
© mayor with their accounts.”  » | | | 


Mr: Serjeant Adair. I don't know whether | it will fave 
any time or avoid any confuſion or perplexity in the _ 
to ſtate that I have underſtood that the common council have 
had the management of the corporation eftates and revenues 


fubject to /uch by-laws and regulations as have been made 


by competent authority, whatever that competent authority is, 


« 21} November 1646. That five perſons be appointed 
to be of the council, in the room and ſtead of 22 lately 


dead,” 


« zoth June 1651. Eight perſons appointed to be of the 
& council in the ſtead of ſome removed and others dead.” 


« 29th October 1652. Several perſons a ME the 
or . council in the room of others dead.” 


6 cal November 1652. An nk for an aſſeſſing a ley 
« of fifty-eight pounds.” | 14 {tt 


“ 6th June es Seven perſons fined — 
« four pence each for not appearing at the aſſembly. o 


* forty, which fines the 4azlzffs,are to levy.” 


„ 17th November 1654. An order to procure the town 


« to be made into a pariſh of itſelf.” 
« 15th September 16 56. Five common councilmen appointed. 


* 


I zth January 1658. That the expenſe of making the 
« town into @ pari/h of itſelf be at the town's charge. 


* 24th 1663. That the ſum of a Aundred pounds ſhall be 
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+ aſſeſſed upon rr 
for the repairs of the chapel,” 2 8050 5 


« 27th June 1664. Six perſons voted to be of the cm. | 


« mon council.” 


« 6th March 1664. That perſons takin 
« ſhall enroll their indentures at the town clerk's 


goth June 1667. That the town —_ be divided into 
ve diviſions or wards,” 


« 11th October 1669. That the ſum of f/ty pounds ſhall 
« be aſſeſſed upon the freemen, as well thoſe — inhabit 
* without the FRI of the borough as thoſe within the 
« fame.” 


Mr. Law. We will now read an entry which wecould | 
not find before, of the aſſeſſment for ship money. 


« 1ſt Auguſt 1672. That a oy of twenty pounds ſhall 
« he taxed for the repairs of the highways, &c.; and that 
« all who hold houſes or land under the corporation's title, 
und more particularly the fleſh ſhambles, ſhall come be- 
fore the mayor and 2 how they hold the ſame.“ 


« 4th December 1672. That the common council ſhall 
meet in the common hall the firſt Wedneſday in every - 
month, and that the town hall bell ſhall toll to give no- 

« tice to the mayor and council.” | 


2 


iſt November 1676. That foreigners ſhall not be made 
free without a ſpecial order of the corporation.” 


«ot 3 1680. That the common ſeal ſhall be 
kept ſecure in an iron bound chef 


« 4th March 1684. That no more freemen ſhall 3 
| © until the Surgeſſes Ge the next parliament be elected. ( 


* 14th June 1686. That all freemen ſhall cauſe their 
' *Pprentices to be enrolled in the town clert's office within 
4a month after the date of their indentures upon the pe- 


* nalty of thirteen ſhillings and four-pence.” 


„ 6th Auguſt 1686. That no tenant to the a 
de — os have a leaſe for three lives under ſeven 


* years value.” | 
Ee « 3ſt 
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_ iſt September 1686. That the armen,, of the b. 
© rough court ſhall enter into bend for their 266d devi 


4 6th December 1 22 
« diſpoſal of pare tp thy * | =_ 


MI. Law. We now come to the iod of the 
ance of the charter of King I han. x . 


October « Thomas 
« ag under heck Jain quali 


Cure. How is the charter introdueed? 4 


% A new charter being obtained, the lad Aan 
Neris was turned out of his mayoralty, and Thomas Juls. 
9 44 on ſenior was nominated by nis MAJESTY to be 

room ; on the 3d of October he was lem an 


che office upon him.” 


Mr. Low. We will go on to nc that he al 
mayor. U. 


« At a e held the 4th of October 1695, This 
% Johnſon * e er 


Mr. . Brown (rern) 1 | | 
5 Knarhined by Mr. c AA 


2. Have you carefully ſearched the corporation books 
from their commencement down to the preſent time? 


AM. I have. 


2. Have you tarchel thetn with a view to find. any 
— . that occur of the interference of the ory at 
ge * 


A. I have. 


2. Except in the election of, the mayer, dh 
election of the member: to ſerve in parliaminit, do you Mind 
any inſtance of their interference except at the time ow 
Lord Derby's common hall was called ? 


A. I do not recolle& meeting with 7 ae 
their interference * one or two. I am a 


1 i 


* 
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2 to that point; but I think it is erat 


the charter 3 one or two perſons being fined 
upon them the office. 


Court. What is the excegtion ? 


4 The anly exception bei un- am not o. 
certain whether it is after that time or not. WR 


Gurt. If oi nnd h ſhould be pointed 
G "$03 417644 FIT; 

Mr. Law. You have diſcovered none ? 

Mr. Serjeant Adair. He ſays the contrary !, 

A. I do not recolle& whether it is after the charter of 
William the Third or not. 

Mr. Chambre.- What is the inſtance ? 

A. An inſtance of a bil” ving fined for not taking 
ihe office, e $1.99 


2. At what court was he fined ? * 
4. At the day of election of the uhr and $ailifh- 


2 This is the any inſtance you Sad * _ 


* Vves— the other, I thigk, is in Lo Dkr mayor- 


*. en Croſs Examined by Mr. Serjeant Adair. 


FS. 


terms of Mr. Chambye's * for the queſtion put 
by Mr. Chambre was, Whether you — any in- 
ſance of the interference of the burgeſſes at large, except 
= the deiicti'of agay and axnierr of pariiemas. | 


A. I do not recolle& any interference except in the 
election of mayor, bailiffs, — members of parliament. 


& That ſhews a t deal depends upon the terms in 
which a queſtion is pat ; and that the anſwer is not cor- 
ret. I think you ſaid excepting in one or two inſtances, 


you have reduced it to one now { Which did you * 
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nne laid at firſt a miſtake, or are there more in. 
ſtances than one? 


A. I do not recollect whether it be on or Mw; bu 
there are, I think, one Or two. 


2. Are the records of the eee EY that 
period entire? 


A. For any thing that I have ad they are. 
have looked over all the years, and they appear to blos 
one another regularly. 


2 But do the records appear now to o contain all th 


ever did contain? 
A. For aught I ls they do. 
2. Have you looked them through with attention? 
A, I have. 


2. Do li appearance in then 
of leaves bln taken ont Agar. that 72177 res 
cords ? 

Mr. 8 ee 
2. From 1695 to the preſent time ? 
A. None that I know of: 

2. Then what period do you ſpeak of ? 

A. There are ſome looſe leaves in the third period of 
the records. I do not obſerve any leaves being taken out; 
but there appears in ſome Tee 
340 to 342 ages but 1 did not perceive the to be 
taken out. | 


\ 


? 


2. Whether owing to a miſpaging or not, thee r 
ſuch chaſms in the books? 


A. Two or three of them. 
9. In 1695 
A. I do not recollect any in 1695. 


„ we OY 


Ma. Law. 

2. Will you fwear there are won # 

A. I do not recolleR ſeeing any. X 

2 Are there not a great many befre that period 

A. Not that I know of. | 

9. — have looked over them 
with ſuch attention as to be able to give the negative evi- 
nad as rect. een 


A. 1 fay, not that Fane Iels impottble for me 
to ſay any thing more than that. 


2 Have you looked over Hom wa attention? 
A. Yes. 


2. Then, if there are many, you have ſearched / 
careleſsly as to overlook them? 


A. No! 4 b 


2 If you have looked 10 carefully i as to be I aſk 
you again, e of leaves 


miſſing? 
Mr. Brews. Torn out. 


2. The leaves wanting? 1 do not accuſe you of tearing 
them out ! 


A. 1 don't now. | | 
2 7 that yo do's hnow 7 x 


— 
% 


A. I do not. 7 7 to be miſpaging lere 
and there, but bow ret bs 't know. 


In whoſecuſtody are the corporation books ? 


A. The books of the corporation are in the cuſtody 
of the town clerk. AY 


2. Under whoſe direftion is that officer ? 


4. He is hoked moon to be under the dire&tion of the 
common council. | 
VT 
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2- — as Large have ans ie us 
your” knowledge ne had =_ 3 * the . — 
| 115199) ala 1 0 * 


* 
* 
. - ; * | N 4 8 0 ; 1 4 i . 
a» Ne: i 1k 2319 © Torr 44900 444. 
- & 0 . 


Mr. Law. The leaves torn aut are wthing, beeauſe.there 
, oecur blank leaves, here is a leaf which is a written leaf 
containing entries; it is followed by u Hank leaves, and 
preceded by three; the obſprvamon would be juſt the ſame 
if this had happened to be a leaf cut a:; that it was 0 
thing but a Saul leaf we only ſee the 3 there are leaves 


miffing and leaves cut out. ; 4 


Mr. Serjeant Adair. ts your ſearch of the — did 


ou neyer find an entry of the common council. wing 
2 ſeveral leaves had been torn out? oy 


1 21 xy 


4 FI OR it is, 


'9. Then why did you cell me h now dN. 
not know of any ſuch thing ? 


4 e eee rene: * 


ROSES 


Be \ You know, now, that — an 2 
books of the common council which you have ſeen | 
remembrance of ; how came you to tell me-you knew 


u fuch thing ? Wonne i. wt. 
4A. Not af n ws knowledge, - re T 2 


9. I aſk you of no knowledge but what you aq 

by locking at the books. I do not accuſe you of tyaring 

em out, -but I aſked you from the appearance” of the 

| | books; D ang tha may 7 hor 
common council themſelves —_— _ may of 

: Hove hem tory wut D 


A. Here i is pag to that ede. 


e Serjeant Adair. Read i it then. 


Mr. "Sly 6 The firſt of Nebenher. 1696; at 2 
council: Reſolved upon the queſtion, that the rending 
- „cutting, or pulling out of leaves and pages out af the 
ke e ancient books of records of this town, wherein the i- 


d revefloof fame —— perſons WhO have e, 


* 
54 0 % 


e as py T= 


S % eo & * 


Ke 
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; of this town afe touched and ves 
66 « ti corporation a caution not fo give the power of it to 

of their heirs and affigns to do the like, and that it 
« will not be ſafe for this corporation to lodge the ancient 


4 * and records in the hands of thoſe who claim * 


« der ſuch perſons.” 
\ 


Mr. Serjeant Adair. „ 
ovry park from whence they have read a thiry. bs 


cum. You do not find any inſtances of the fer 
interfering from 169g, except in the election of , 
bailiffs, and members parliament 


A. And Serjeant at Mace, ſomerieges and the Pater 
Bailiff mee Nis dan A in court. | 


Court. Do you mean that in theſe inſlances, then 
their interference was at the election court P. 


A. I never recolle& an inſtance of their use, 
except what has been done at rhe eleeFion court. 1 


Court. You fay that you have NG 
leaves have been torn out * to 1695 


No! 2 
Court, Thoſe that have been pointed out are me 


A. Yes, they are prior; but I did not take 
notice, I went, then, to examine the books, without any 
luſpicion of any leaves being torn out; Hotwithſtanding, 
here is an entry, 1e be ſure, in the books ; a but 1 know no- 
thing at all about the leaves. 


Mr. Sergeant Adair. Ds you ma in what you have 
= with reſpe to the interference of the but, to 
hats it down to the time of your own knowledge ; or do you 


of the halt only 7 
A. You aſked me what 1 had ſeen about the books. 


2, Now, I aſk you, whether you 40 not of your ows 
ledge, know of the interference of the burgeſſes # ? 


4A. Aye! that 3 is, of my oton bnowledge==let me ſeed 
ſecollect a quo warranto being * or an * 
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for a quo warranto being brought | inſt Mr. Knight 2 
— go fomebady a other; 25 8 67 1 


5 1 N long do you remember the corporation — 4 


S 4+ ..Y 

a 2 * 
4% - ot | 

. +4 
- 0 7 


* . 15 


A. About thirty years. 
2. Now then, during the time that you diftngh „. : 
member the affairs of the corporation of Liverpool, have not 2 
the burgeſſe murmured at the »/urpation of the common wane 4 
cil, and claimed the right of making bye-laws, and ca 


common council ? 


A. About twenty years ago there was an eletion 
coming on of a member of — at that time a certain 4 
gentleman, or a number of gentlemen, called the 1 
together, and told them that they were very much injured; 3 
that they were deprived of all their rights and privileg 
that it was a valuable eſtate, and that they ought to have 
their right. At that time there was a quo warranto'bri 
againſt Anight, who was choſen common councilman, in ord 
to try his right; however that buſineſs was dropped; whe- 
ther the election was over or not, I cannot tell. The en 
buſineſs that I recolle& was that of Mr. 70 Brown, inthe” 
year 1782. | 4 


- | "of « 
Then twenty years ago, and ten years ago, you rt» 
| collec inſtances ? ; s g * 7" 


A. At that time he refuſed to ſerve the office of mayw; 
the conſequence of that was, that there was a proſecution: 
againſt him in the Eing'; bench, and he ſerved the office. 


Within your own knowledge, have not the rights} 
the common council been diſputed ? It is not for you or me 7 
preſent to decide upon good or bad cauſe ; but haverithy”? 
z0t been diſputed by the burgeſſes as long as you remember 


A. As I faid before, whenever there has been 2 
tefled election, it has always been the cry conffantiy, that 2 
they were opprefſed ; it has always been farted up tien hui 
at other times, I don't recollect any thing about it. 


Mr. Chambre. - Though they have made thoſe mur- 4 
murs at elections, have you ever known during your knows 
ledge of the place, that they were ever permitted to do 7 


legiſlative act ? ' 4.1 4 
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Court. Do you know any inſtance of their doing it in 


4 No! 1 


Mr. Serjeant Adair. In ſearching the books have you 
found any mention of any common rouncil, between the r6th 
of June 1581, and the 18th of October 1610, a period of 

nearly thirty years? „ este ö 


A: It appears to me from the appearance of the books 
+ that, about two years, or a year and a half after that Jaw 
was made in Hal/al/'s time, that the councils appeared then to 
act along with the Purges and then afterward the $urgeſſes 
appear to act by themſelves. 


Mr. Law. You are examining him as to the contents of 
books, you can't give evidence as to the contents of books ! 


Mr. Serjeant Adair. If they 90 to ſhew the negative 
| Evidence, have not we a right to repel that ? | 


Court. The negative evidence was whether he had known 
the burgeſſes in falt making by-laws of his own knowledge; 
he ſays not—you may purſue that with any thing relating 
to it. | 


Mr. Heywood. Mr. Law's queſtion went further, whe- 
or he had found any entries from the time of the char- 
-— af +4 | 


Mr. Serjeant Adair. We are to admit a gentleman to 
ſpeak from a ſearch of the books of what they do not con- 
tain, and we are not u our crofs examination to be 
permitted, in order to ſee. whether he is correct in what 
3 not contain, to aſk him from his obſervation what 


© Cure, Vou 1 aſk him certainly durin the peticd 
inquired after; that is, only * 9 Mr. Law's 
queſtion. Therefore, during this period from 1695, you 
dave a right to aſk it. 


Mr. Serjeant Adair. Have we not a right to aſk Mr. 
Brown as to his ſearch of the books during a preceding pe- 
nod ? they have produced no inſtances during that period 


ever. 
. Court 
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Court. That is obſervation, and fair obſervation un. 
doubtedly. 


Mr. Low. We will read on then to the preſent time. 


Mr. Serjeant Adair. Read in that period between | 1581 
and 1610. 


Court. fo here age reaſon for your fixing upon 81? 


Mr. Serjeant Adair. The reaſon ing there are no en- 
tries from that date. 


Court. What led you to remark that particular period 


Mr. Serjeant * Becauſe it is —— after 
| Hal, Halls by-law. 


Mr. Law. We will now Nn * da the 
by-law in Lord Derby's mayoralty. FX hon 


« 23d ember 1736. An order 8 the 55 
* Jaws and orders made in Lord Derby's mayeralty to be 
4 void. - read. | 


| Court. It is odd enough thas theſe orders were not en- 
tered! , . | 


Mr. Serjeant Adair. They were entered bud expanged. 


l 


« 22d October 1736. Alderman Geer ge having 
te this day appeared before this council, = . that 
„ he and "Me. 9 John Hughes, had not further time given 
« them to anſwer the charge exhibited againft them the 
« laſt council day, it is now ordered, that they may have li- 
i berty to anſwer the ſame in * at the next council 
* day, if they think fit. 


« 3d November 1736. ” They refuſed to give any an- 
{wer in writing, but owned they were 2 t at the 
holding of the common khall—confirmin ng the order of diſ- 
miſſion from the office of common counci 


Court. Was there any mandamus reſtoring theſe men 
A. None, that I know of. | 


Mr. Hern They were reſtored upon petition. | 


* « At 
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« At a council, ad of October 1765, the committee lately 
« appointed to examine into the reaſurer of the corporation, 
« his accounts for the year 3762, 1763, 1764, now re- 
« porting, they have examined into the ſame, and find 
« them to be right ſo far as laid before them, and that 
there appears to be a balance due to the corporation, 
* « 21881. 178. 3d. remaining in the ſaid treaſurer's hands. 
« [t is. now ordered, that the ſaid accounts be paſſed and al- 
« lowed by this council; and it is further ordered, that for 
the future the treaſurer every council day, do bring his 
call book for the corporation accounts into the council, ba- 
« lanced to ſuch reſpective council days, that the council may 
be informed, and ſee. how the caſt accounts ſtand, and the 
exact ſum remaining in his hands.“ 


Mr. Law. have nothing further than the acts of par- 
lament. 


Mr. Serjeant Adair. They are not read as evidence! 


Mr. Law. I am aware that the acts are ſuppoſed to be 
in the breaſt of the court—here is a liſt of the acts. 


Mr. Serjeant Adair. There is a reſervation of the rights 

of the mayor, hailiffs, and burgelſes in every one of tem: 

Mr. Law. And there is a ſaying, of the rights of the 

common council, conſidering them as a ſubftantive body, and 
having diftin& rights of their Ww... 

& T4411 | % u #256 ne 

Mr. Serjeant Adair. The proviſo at the end is ſaving the. 
rights of the mayor, bailiffs, and burgeſſes ! + | 


. : , 
. F en - 
.4+ x 2 11 x * - 1 
* 
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REPLY. 
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May it pleaſe your Lordſhip. 


wit” 
' 


IT now becomes my duty to addreſs to you ſome obſeiva- 
tions upon the Cafe which has been by my learned 
Friend ; and the evidence that has been adduced by him on 
the part of the defendant. 3 | 


And if, | pany at the outſet of this exuſe, I ap 
peared to addreſs you with a conſiderable degree of conti- 
dence in the event, it is not affectation in me when I ſay, 
that that confidence is xot à little increaſed from having 
heard the ground upon which this defence has been en- 
deavoured to be reſted; for no man better knows, or mort 
reſpects than I do, the talents, the judgment, and the abi- 
lities of the learned counſel, who has conducted this de- 
fence. And J am perfectly aſſured that, if the records of 
the corporation of Liverpool had furniſhed better evidence 
than has been adduced ; and if the ingenuity of man could 
have 8 better arguments than thoſe that have been 
made uſe of on the pan of the defendant, the induſtry and 
the ability, of my learned Friend, would have ſupplied 
thoſe better materials for the defence to day. 


I am mow, therefore, fully aſſured that I know the ut- 
moſt ſtrength of the caſe of the common council of Liver- 
pool. I know all the facts upon which they have at- 
tempted to juſtify their uſurpation. I know now all the 

» EF | arguments 
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arguments by which that tion is fought: to be de- 
fended ; and, knowing them, I think I have never undet- 
taken an caſier taſk than that of giving an anſwer to thoſe 

ents, \notwithſtanding the ability of my Friend from 
whom they proceed: for, gentlemen, it is no derogation 
to the knowledge or ability of, any man, that he cannot make 
a caſe different from what it is, that he cannot alter the lau, 
that he cannot 2 principles, and that he cannot 
pervert the under ſtandings of a jury by 2 ingenuity to 
drau their attention from the material facts of the caſe, 
when that attention is called to thoſe points. 


My learned friend profeſſed to lay before you an irre- 
ſiſtable body of evidence. I knew before-hand a god deal 
of what theſe large volumes contained; but, as they have 
always been in the cuſtody of the adverſe party, I confeſs 
{ was @ little alarmed at that threat at outſet; and I 
thought they might have contained ſome matter; at leaf? 
much more important than that which has been laid before 

ou. L thought that the induſtry of my clients, which 
only been able to be exerted at ſuch times and in ſuch 
manner as has been admitted under an order, by the adverſe 
party, might probably have overlooked many entries material 
to the queſtion, which would have been laid in frong array 
before you to day, to ſupport the rights of the common coun- 


But, gentlemen, when I come to obſerve, and in that 
part of the caſe, at leaſt, I think I ſhall not treſpaſs greatly 
upon your time; but when I come hereafter to obſerve 
upon the evidence that has been laid before you, I think a 
weaker body of evidence, to eftabliſh the point to which it 
was adduced, never was attempted to be laid before a court 
of juſtice. In truth, I obſerved that there was nobody in 
court who, while that evidence was going on, could re- 
ſtrain the ſmile that was excited by its nfignificance / 


My learned friend calls upon you to preſerve the go- 
rernment of this great corporation, where it has been from 
the extremeſ limits of memory and of record. I know not 
what my learned friend calls the extremeft limits of memory 
and of record; but this I know that (material or immate- 
rial) he has not to carry his evidence back be- 
yond the period which I ſtated to you m my opening of 
1556. He has not attempted to give in evidence a Pole 


record—a fingle entry—a' ſingle charter—a fingle recognition, 
in any act of parliament, nor any one circumſtance from 


which the BXISTENCE. of a common council anterior to that 
| date 
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date tan be preſumed. ' What, therefore, my learned 
friend means by the extremeft limit: of memiry and of rum, 
I am at a loſs to conceive ; unleſs he condefcends in that ty 
adopt the popular language, and confine the linnts ꝙ me. 
mory to the memory of men now living, and conſiders the 
records contained in that box, as the extremeſt limit of record, 
But, . gentlemen, my learned. Friend has, even im that ſtate. 
ment, totally miſapprehended the intention and the conduct 
of the parties © this action; and, with great ſubmiſſion to hi- 
Tudgment, I think, the object of the action ige ,t 


Gentlemen, the object of this action the object of the 
| by-law upon which it is founded the intention, the wiſh, 
and the object of thoſe who made that by-law is, 107 to 
take the government of the corporation of Liverpool out 
of any hands in which it is placed, (however they might be 
called upon by ſome parts of the conduct of their oppo- 
nents) they have yet done no act they have yet avowed no 
intention to wreſt from the common council of Liverpool, the 
governing power of that corporation; and it is not the govern- 
ing power of that corporation which is in queſtion, even to 


day. 34¹¹ 
2 


If you were to be aſked, gentlemen, in whom the g 
werning power of the kingdom was veſted; each of you would 
anſwer, that it was veſted in nis MAJESTY, with the aff 
. ance of his council. If you were to be aſked, whether that 
neceſſarily implied the legi/lative authority of the kingdom, 
vou would ſay no ſuch thing!” That they had nothing 
to do with the /eg;/lature—that the legiſlature was (as it 
engl to be) in other hands. I therefore repeat, and, if it 
were neceſſary, would repeht again and again, to call your 
attention to it, that the aual government of 1a. corporation of 
any place, or of any ſtate, the actual adminiſtrative 
ment has no connexion with the legiſlative authority. , It does not 
imply it —it ſeldom is united with 1 it never oupht 
to be ſo united. It is not, therefore, the adminiſtration of 
the government of the corporation of Liverpool, that we wiſh 
to wreſt from the common counril, ſo long as they adminiſter 
it well--ſo long as they diſcharge the truſt repoſed in them 
with fidelity, that government will be left in their hands 
uhattacked and unimpeached by me—unattacked and unim- 
peached I am confident, by thoſe for whom I have the ho- 
nor of being counſel. | | ct 495 


It is not to wreſt from them any thing of which they 
have ever had the legal enjoyment ; but it is to reſtore ! 
the mayor, bailiffs, and burgeſſes, the cox rox ATE BODY !t- 
fel, that right which has been wreſted from them by a /e- 

ries 


Ms. SERJBANT ADAIR. 247 
ries of uſurpations, which have been given in evidence to 


you to day. You will, therefore, attend to the diſtinction 


which is not an immaterial one; and, when you come to: 
cecolle& the evidence that has been given, you will find 
that it does away nine-tenths of it, between the actual a 
niniſtrative Q — of the corporation, the management. of 
the effates of that corporation, and the legiſlative authority of 
the corporation itſelf. wety > D Peta 


My learned friend has accuſed me of an offence to 
which I moſt willingly plead guilty—of an offence of 
which I hope to be guilty, whenever it becomes my duty, 
in my addreſs to a court and jury, to ſtate my ſentiments 
of the law by which the cafe ought to be decided. He has 
accuſed me of ſtating to you nothing but LEGAL TRUISMS ! 
that is, my learned friend has accufed me of ſtating to you 


principles of law / clear, that no lawyer can contradict 


them; ſo clear that, to a mind comprehenſive and fo well- 
informed as his is, they appear to be /e. evident propoſi- 
tions; not requiring am argument or proof. I hope that 
whenever I ſhall have occaſion to ſtate the law to a jury, 1 
ſhall have the good fortune to ſtate it /o truly and clearly, 
that it all require no argument to ſupport it; and that it 
ſhall be treated by my adverſary as a legal trui/ſm. Such, 
my friend has admitted, are the propoſitions which I took 
the liberty of ſtating to you this morning. 1 truſt, and 
flatter myſelf, that his lordſhip, from whom you are to re- 
ceive directions in that point, will confirm the charge ot 
my friend againit me, and that he will pronounce me 
guilty to day, of having ſtated nothing but legal truiſms to 
you. F 


My friend, having made that general admiſſion of the 
iruth, of the force, and of. the /e/f-evidence of the propoli- 
tions of law which I took the liberty of addrefling to you, 
has gone on in expreſs terms to ſay, that he ſhall not con- 
tend; (the only reaſon for that is, that His knowledge and 
good ſenſe. will not permit him to contend) that uſage can 
prevail againſt the clear and unegui vocal words of a charter. 
My learned friend has too much ſenſe, and too much re- 
gard for that juſtly high and eſtabliſhed reputation for le- 
gal knowledge which he poſſeſſes, to hazard it in any cauſe 
by denying a trui/m of that deſcription ; he qualifies that ad- 
miſſion with a reſtriction, unleſs there be a reference to an- 
tecedent uſage. | 1 a 


Now, gentlemen, I am ready to receive it with that 
qualification ; and, if there is, upon the point which you 
are 
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are trying in this cauſe, for we are now trying no 58h 
cauſe than this; we are not trying the right of e 
comma coumcilmen, any more than we are trying the right 

of adminiſtering the affairs of the corporation; we are 
trying the fimp ion of the ey 7 


woe has not been ! then ſhall I concede 
iend's evidence 1s material. 


There is one ofition in which I cordially ag 
with my learn —_ that all — is 4 
the cauſe; and that this is a clear queſtion of common 

enſe. Gentlemen, I appeal to your recollection that 1 

nſidered it ſo in the opening; that I referred to that com- 
mon ſenſe which you all poſſeſs; that improved ſenſe which 
many of you poſſeſs. I called upon you to do nothing but 
read for elves and Judge for yourſelves, it now Kad 
ing an admitted point of law that, if the words of the char- 
ter are clear, no uſage nor cuſtom, can contravene them, 
Read tie charter, and tell me whether they are clear or net! 
Has my learned friend, in any part of that elaborate and in- 
genious opening which he made to you, ſucceeded in ſhew- 
ing to you that there was @ doubt upon the conſtruction of 
ahy clauſe in either of the charters ? | | 


My — — friend proceeded next to make "= 
charge againſt me, to which I am not quite /o ready to 
guil — * the former; and that ae — 4 
preſſing and with ſome management, for otherwiſe the 
ervation could mean nothing, of ſuppreſſing with ſome de- 
gree of management, a part of the clawſe which I read to 
vou do not plead guilty to that charge deny i 
— and the obſervation might well have been ſpared! I 
conſider it as an ACCUSATION; for it would be an attempt 
to miſlead your judgment, which I trorally diſclaim—if 1 
have done it, let the diſgrace fall upon my kead—but 1 UA 
NOT DONE 1T—the words, which my learned Friend ac- 
cuſed me of having dropped, do net occur in that clauſe of 
the charter which I ſtated to you ! e 


The clauſe, in which the word © cvsrows” occurs, is 
in the page preceding, which I did not read——which = 


* K . 3 Go OCH ( Zn tc. Xs os Bio Babe 
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femark is one that, I am 
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not read by the officer in ou evidence: bor ich was, 


afterwards, read by my dearned friend as a. part; of lis exi- 
dence, in ſtating the chartet : of king ¶ illiam. It is. aſto- 
niſhing that my friend ſhould. make uſe! of the very words 
of this clauſe in the very moment x han he accuſet me of 
having dropt one of them j he{aid; 1; mentioned fray- 
chiſes, liberties, privileges, quittances,. aud immunities” hut 
dropped the: worde! , There is, not the ward 
cus rosts“ in the clauſe I read, Which is in pagg 17, of 
the charter. It is the conf ry clauſe of king #/i/lam's 
clarter under which. we act. We therefore all and ſin- 
« gular the franchiſes, liberties, quittances, immunities, 
grants and confirmations before mentioned; having ra- 
« tified and granted for ourſelves, our heirs and ſycceſ- 
«% ſors, as much as in us lies, we do accept, — and 
« ratify, and all and ſingular the ſaid franchiſes, liberties, 
« privileges, quittances and immun ities, 19, 0ur;beloyed 
the mayer and bailifi, in, theſe preſents,;thereafter 
named: the word Suso“ therefgre, does nat po- 


care to be v 
and therefore [think I ſhall be perfectly: fair. i I am ſup· 
ported by juſt ground, to retaliate upon my learned friend 
that charge which: h-truſt, I -have ſhewn to de without 
ground as made againſt myſelf. U £1546 zi zu zn nom 
| C519 02 39h1Q ni di 203 goqu bis af op ab wif? 
My learned friend next ſtited,, that I had. N 
wvidence, proved the! caſe againſt me in one of the points. 
for which-F had: contended in the outſet; fer, ſays he, 
my friend has read a petition: as part of his own evi, 
* dence, which ſtates Livenool to be a borough, by proferips. 
" tion.” Gentlemen, that is karten true; but really the, 
ure, my friend's good ſenſe; 

vould not have permitted him to make, if then cauſe had 


furnihed him with a better; for-my;:ffiend:; knows, his: 
brdſhip knows, and: yu, chongh not ſo much in the habit 


of juridical inquiry, alſo know, that when. I read a peti - 


ton of my adverſaries, to ſhew that in that petition, they 
lar applied for a right rr not ai, 1 


, 
2 0 
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\ 
do not, in that, admit their ſtatement in that petition to 
* might as well admit, that their lang that — 
charter had intended to grant them this, was evidence that 
it had fo intended ! I wonder my friend did not argue that 
but it is perfectly puerile to contend that, becauſe, for 
the particular purpoſe of ſhewing that they had accepted 
this charter, I produce their own petition, ſtating this as the 
charter under which they acted; therefore it made evidence 
4 * 0" fate, on the petition, — that every 
oſs that they thought of putting upon it muſt, therefore, 
to be conſidered as a apr own good ſenſe will re. 
volt againſt arguments of that kind; and it is only neceſ. 
2 for me to point this out and leave the reſt to your- 
elves. 9. N iin 9D 7 127% Bf £230 


My friend ſtated that I endeavoured to gain an advan- 
tage to my cauſe, by ſtating the ſuppoſed advantages that I 
derived from this 5y-law. ' In anſwer to that ſays he, 
« this by-law was perfectly unneceſſary, for the fame thing 
% was done by an order of the common council in 1765, for 
« laying the books upon the table.” That order is the laſt 
iece of evidence that has been read; for theſe as of par- 
ament are not to be conſidered as evidence. I beg to ſay 
that the by-law was not unneceſſary, and that the order 
does not do the ſame. The by-law directs all books, pas 
pers and accounts, relating to the corporation property in 
the hands of the treaſurer, to be laid before the MAror at 
all ſeaſonable times, The order of the common” council does 
ao ſuch thing z it does nothing more than this; preſerving 
in themſelves under an oath of /ecrecy every thing that re- 
ſpects the management of the corporation revenues; it 
irects not ail the papers; not all the vouchers ; not all the at 
counts of the treaſurer to be laid upon the table of the com- 
mon council; but it directs the ea/# account, balanced up to 
the day, to be laid upon the table, in order to enable them 
to know, at one glance of their eye, what money thetrea- 
ſurer himſelf admits to have in his hands. That therefore, 
is not an order for the purpoſe of cheque; for the purpoſe 
of control; for the purpoſe of inquiry or examination; but 
is a mere order for their own convenience; that, at the 
glance of an eye, having the book ready balanced, they 
may ſee what caſh is in the treaſurer's nod; of whi 
= have aſſumed the ſole diſpoſal awirhoue cheque or con- 
trol. And therefore, ſo far from making an order of this 
kind the Jeſs neceſſary, in my apprehenſton it has made it 
the more ſo; for this is an order which directs the treaſurer 


to lay before the chief magifrate of the corporation at all ſea- 
ſonable times, (ſo that he may have an opportunity of com- 


- Lad S 


S 38S gr . 


Mu. SZRJEANT ADAIR. 251 


paring, - examining, and conſidering them) the accounts 
which = application of that immenſe property is to 2 
aſcertained. ... "ew | . 


Then, my learned friend has corrected, and perhaps 
truly; for in that he is furniſhed with better materials than 
] can be, my ſtatement of the number of freemen in this 
corporation. He has faid, that inſtead of being between 
1,00 and 2000, which was my ſtatement, they amount to 
2600: very likely Ws may: they poſſeſs the liſts of thoſe 

temen : we do not. If they have taken the pains to count 
them for the ſake of informing my learned friend, which 
(by the by) J very muck doubt, I am very ready that they 
ſhall be held to be, if he pleaſes, 2600. Are their rights 


of the 1% importance for that, gentlemen ? Are rights leſs 
important or. more eaſily. to be carried me 6 4 = 
becauſe they involve @ greater body of men! that is an ar- 
gument to which I think my friend will hardly reſort ; but 
the purpoſe for which he adduced that obſervation, was 
of a very different kind; for, ſays he, every one of theſe 
2600 might be orators ; there might, at leaſt, be mw or three 
hundred ſpeakers among them upon a reaſonable ſuppoſi- 
uon. | | 

I do not know from whence that idea could have been 
derived. It is not from any thing that has paſſed in any 
part of this country, much leſs in the corporation of Liver- 
pool / But, ſays he, © if that ſhould happen to be the caſe, 
« and the rage of ſpeaking uu happen to ſeize upon the 


« whole body Of the corporation of Liverpool, how ſhould the 


« ordinary buſineſs of the corporation go on? 


Why, gentlemen, my anſwer to that is, that the barge/- 

have nothing to do with the ordinary buſineſs of the corpo- 
ration ; that they do not, (and I repeat it again, ) ſeek to wreſt 
from the common” council, the management conduct of 
the ordinary buſineſs of the corporation. They are not fo 
abſurd as to contend, that a common hall of re or 
any other number (for I care not what it is be called 


together eyery time a leaſe is to be ſeal ery time a 


contract is to be made—every time an order is to be made, 
in what manner the ſword-bearer ſhall carry the ſword be- 
fore the mayor, or in what manner the members of the 
common council ſhall conduct themſelves, or upon what 
ſummons they ſhall attend—they are not ſoabſurd as to ex- 
pect to be called together for ſuch purpoſes—they would re- 
coil at the folly of the magiſtrate who ſhould give them that 
trouble upon ſuch idle occaſions. * 
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They feek not to interfere mi the ordinary manager 
of the chporatioi; bit they have à right to f, „We will 
© when we think great occaſions require when our 1 
„ magiftrgte, in whom the executive government of the e 
«zation. is entruſted by the consrrruTION; thinks 19 
«great occafions require it. We will reclaim; retain} and 
«© Hert our Tight of being called together to 'confider of 
« ' our on affairs. We will retain and aſſert our right, 
© veſted in us by the zxpreſi words of this charter, which have 
never been repeated or altered, 'vf making fuch by-anuis and 
« regulations'for the general management of our affairs, 2 
al -ſhall be ſome degree of cheque and control upon that ſa 
* electoil budy, in whoſe hands, /ubjeft to that' cena, we 
© Jeave the ordinary management of dur affairs.“ That i 
what they claim; and that is what I truſt your -vs#vicr 
will, in a very ſhort time from that in which 1 have the 
ee eee e ee 
My learned friend fays, that from tlie number of their 
body, the Exerciſe of all their rights muſt be by brite, 
rox. I am very much aſtoniffied that my friend cb 
not ſteer clear off that word through à great part of his 
opening! for, if the common council were a delegation of the 
burgeſſes at large, there would he much more to be ſaid in 
this queſtioh than there is at preſetſt- But it is one of the 
ſtrong parts of my caſe, as far as expedience and the gene- 
ral principles of law go, that the common council are wi 
DELEGATION of the burgeſſes. They are not, in fat, 
what I venture to fay they ouphr-to be; they are not what, in 
moſt of the great corporations of the kingdom they are; 
a delegation of the burgeſſes ; elected by the Burgeſſes ; anftber- 
ble to the burgeſſes for their conduct; but they claim to, be a 
ſeparate and diftinéf lach from the Burgeſs ; not reſponſible to 
the burgeſſes ; not controlable by them; yot removable by 
Aen; not elected by them'; but elefted in perpetuity by then- 


felves !' | 
e 925 Yoke hang 2 io 501,14 eee, 
What fort of delegation is that, gentlemen? Or how 
came the word pELEGATION” into the mouth of an ad. 
vocate, WhO. was counſel for ſuch A body ! I fancy, if 
adverſe piry was to put a receiver into the management 
inthe ates, who was hot to account to you, but to the 
cburt of chancery, or to ſome mercileſs creditor; if you 
"had the'misfortune of having ſuch a one for the manäge- 
ment of that "eſtate, you would feel ſome degree of may: 
ation at the man who would tell you that that was a del. 
gation from you to manage your eſtate ; that is the ſort of 
delegation the common council Claim from the Surg of 2 


| ! 
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dene; a "deletion not made by them ; 2 delegation inde: 
endent of 5 and einen Ka s itſelf — to theit 
cheque or control.” Tt may be called a d8EÞBtron in a certain 
other country to which I have the Hehor to belong ; but 
believe it will never be received as K rlegation in the 
country in which 1 have now the honor of ſpeak- 


ing. 
But, my friend has ſtated, that of neceſſity from the 
conſtitution of the Si, all their powers, and particularly 
that of making by-laws, cannot be exerciſed otherwiſe than 
by delegation. a r N 
Gentlemen, the by-law, upon which this action is 
founded, is the beſt anſwer to that neceſſity; it ſhews that 
w neceſſity exiſts ; it ſhews that the great body of the burge/- 
er of Liverpool, numerous as they are, but headed by many 
of the moſt reſpoctable men in this kingdom for property, 
underſtanding, commercial conſequence, and every thing 
that can make men reſpectable in a great commercial town, 
are extremely fit for the exerciſe of that right per/onally, 
and without wy delegation at at. 
You have had ſome ſmall ' ſpecimen (and I thank my 
learned friends for it) how theſe delegates have exerciſed 
their right of making by-laws. You have had a good many 
of them read to you to day. Jam very glad you have. 
Compare the 3y-laws — thefe /elf-created DELEGATES, 
with the by-laws made by this tmu{tuous body of freemeh, 
and ſee which you like beſt! which have dar 14 
ſtamps of good ſenſe; which the greateſt marks of reaſqn 
and moderation in them! Paſs your own judgment; and 
ſee when the freemen act beſt ; when they act in their own 
capacity and in their own character; or when they act 
through'thoſe DELEGATES whom they never appointed / 


7 » 


My leuned friend next ſtated, with ſome degree of 

tonfidence, a by-law made in the '22d year of Elizabeth, 
| the year 15793 and really, if I had not objected to alt evi- 
dence explanatory of the charter, which wants no explana- 
i, I hath} have begür 1 T l with this very Blow 


upon which my learned friend has relied}; becauſe I think 


it contains, from the mouth of thoſe very people who 
ſhewed a diſpoſition to diſpute the _ of the burge/ſes gt 
large, ſo long ago as that period, to diſpute them in viru- 
lent and illiberal language, with a cenſure which they did 
hot deſerye : ĩt contains the moſt dire& and expreſs Tecogni- 
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tion of thoſe rights, as I will ſhew you, and the moſt 
preß admiſſion of what I have ſtated to you in my opening 
viz. that the commay, council of Liverpool was. mot, a, body 5 
preſcription ; for, gentlemen,. I muſt call your attentio 
and, it oy by way of anſwer to my learned frie 
but it is truly a point important in the cauſe, I myſt call 
your attention to the wording of this by-law in the mayor. 
alty of Halſall. . 


In the firſt place it will be material to confider by ales 
the. ya purports to be made; who they are that have 
taken upon them to control the rights of the freemen. 
Bold as the mayor = that time was, — 2 —.— of Li- 
ver pool it a s from many entries that have been 
have 1 exerc 7 pretty deſpotic e 
og 1 but * 40 i * as he was, never fancied 
that, he had any ſelect body in this corporation at that ti 
Shoe adac he could do that which he EDI 
If there exiſted in LIVERTOOL a preſerige ve COMMON, Council, 
a common council who, as long as th | exiſted, had exer- 
ciſed the right of. mating by-laws, why did Mr. Halſall, who 
was fo much offended with the conduct of common hall:, 
call thoſe very bargeſſes together of whoſe conduct he com- 
plained ? Why had he recourſe, to the very authority of the 
men whom he is libelling ?. .. | 
Why, gentlemen, there can be but one reaſon aſſigned; 
becauſe there was at that time no. other authority in the c- 
poration of LivexrooL. I will defy the imagination of man 
to. aflign another reaſon why Hal/all, at the very moment 
when he meant to reprobate the proceedings of common 
| Halls, ſhould call together thoſe very burgeſſet who compoſed 
them; but, becauſe there was 10 body elſe whom he could 
call together, who had authority to do 2 thing he wanted to 

. have done ! that circumſtance therefore, is a ſtrong proof 
as it comes from 2 that at 4 time 
there was no power of making by-laws and regulations by any 
perſons, except thoſe 1 th who are libelled and 
abuſed at the very moment they are called upon todo it! | 
Dutt, gentlemen, I will prove to yous from the ven 
terms of this ridiculous inſtrument, if any thing can be 
proved from any inſtrument ſo contradictory and abſurd, 1 
will prove that no ſuch thing was known to have exiſted in 
LIVERPOOL. 


1 An aſſembly holden in common hall.” Before 
whom ? © Before M. Mayor and all his brethren, the al- 
| 7 « dermen, 
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« dermen, and a great number of the common burgeſſes of 
« the ſame, then and there aſſembled, —_ good confi. 
« deration had, for the reformation of divers 

have condefcended and a as follows.” Who have 
condeſcended and agreed ? Thoſe alone voted who had the 
fight to do ſo the great number of the common burgeſſes aſ. 
ſembled. Was there a common council in Liverpool then, or 
was there not? I care not how that queſtion is anſwered. 
If there was, why is it not mentioned here? If there was 
2 common council, why do they talk of the mayor, aldermen, 
and common burgeſſes, when the ſubje& was to correct abuſes, 
and abuſes ſuppoſed to originate from thoſe burgeſſes them- 
ſelves # Either there was no common council, or there was no 
common council who * had power to do what was intended to be 
ine at that meeting /—I care not which anſwer is given. 


Now, here comes the recital upon which my friend fo 
vaunts himſelf! / Foraſmuch as upon due conſideration of 
the ancient cuſtoms of this town,” you will find by 
and by what /ort of conſideration that was. It ſeemeth 
there ought to be ___ other things a common cotncil 
„within the ſame.” It ſeemeth that there ought to be 4 
common council within the ſame. Can any words imply more 
ſtrongly than in fact that mere was wot / all they can ſay is, 
that upon conſideration of the ancient cuſtoms, it ſeemeth 
that there ought to be a common council, Why there would be 
no ſeeming about it if there was then a common council—the 
yoerning power of the corporation would not any man be 
laughed to ſcorn who was to ſay in Liverpool, London, or 
Briftol, now © it ſeemeth that there ought to be a common 
„council.“ They would tell him, © there they are now; 
} they are ſitting and tranſacting all the affairs of the cor- 

poration !” the man would be confined as a LUNaTIC, 
who was to talk ſuch language. But, this is a language 
ſuppoſed to be held in a borough, in which there never was 
à moment exiſted, when a common council has not been the 


gerning power of the corporation. 


But it ſeemetl further that this * common council 
* ſhould conſiſt within the ſame of the mayor, aldermen, and 
* 24 others.” They are miſtaken in that ſeeming ! for 
none of the orders that they have thought 23 to record, 
lave been made by any ſuch common council, as it ſeemed there 
mpht to be; for they have been made by a common council of 
firty ! we have a common council of fixty at another period; 
and, at _— the number is fixed permanently by the 
barter of King William to forty-one ! ſo this that it ſeemed 
hat there ought to be, namely, a common council of twenty- 


Four, 


diſorders, 


* — — 
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Four,” has had. very little exiſtence in the corporation of La 
perpool ; and very, little of that authority. which, in this fir 
inſtance, it. ſeems to have intended to ep. , By whoſe 
4 direction, or the greater number of them in their 
common aſſemblies, without the reſt of the com. 
„ monality, like as in other corporations, is moſ 
« commonly uſed ;.. all. cauſes touching the common. 
„% wealth and good government of, this tawn, ought 
< from time to time to be ordered and diſpoſed.“ 
Why now, gentlemen, to do My... Halſall juſtice, who 
ſeems to have been the fabricator of this curious inſtru. 
ment, (for it is ſaid to be contrary to the liking of the 
mayor) he has not gone the length of ſaying, that it ſeem 
that theſe ought to make general by-laxws : it is claiming only 
that they ſhould; order and diſpoſe * all catſes touching the 
« common-wealth and good government of this town.” 
Did you ever hear the making of {aws deſeribed by the 
name of making à caxſe ? *© all cauſes touching the com- 
% mon- wealth, &c.“ that is, to ſettle diſputes concerni 

and touching the government of the corporation. Th 

words do not imply, that even there was an idea of a l. 
giſlative power in any body but the burge/es | at lame 
% Which ſaid, good uſages by uſurpations of late diſordered 
*«« aſſemblies of the. whole commons (wherein through the 
variety of opinions of ſuch a multitude, ſeldom any 
“good ſucceſs hath enſued) is now.“ Gentlemen, I beg 
your attention to this clauſe; for it is the moſt curious 
I ever met with! “ is now ſo defaced, that in effect there 
© remaineth No MEMORY THEREOF AT ALL!!!” + 


I will ſtop at this period of the ſentence, becauſe it is 
particularly curious! I ſhould like to know: where they 
found this good uſage—in what record—in what hook—or 
who told them about it! when they ſay flemſelves, that i 
is ſo defaced that in effect there remains no memory & it at 
all why they found it no where then, but in eir own 
conjecture and imagination ! it ſeems to them that there a 
to be ſuch a thing ; that is where they find the good uſage ! 
but they admit themſelves, that this good thing, which 
there.aught to be, never had been in the memoxy of man; fo 
« in effect there remaineth No MEMORY THEREOF-AT ALL! 
« ſaving. that twenty-four Ae once evety year being 
% impannelled and ſworn at the next portmote court, 
e holden after the election of the mayor, to, inquire of of- 
<« fences paſſed, have further for ſome remembrance of the 
„ ſaid former - cuſtoms taken upon them,” They were 
»ſurpers too you find !. * to preſcribe rules and orders for 
the government of the ſaid town.” , 4 . 


They 


„ 
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They ſay there is no memory of this common council which 
has — 5) exiſfed ! it has exiſted during all the time of 
memory ; and yet there is no memory of it at all ! ſave and ex- 
cept that ſomebody elſe has taken upon them ta preſcribe rules 
and orders for the government of the corporation. Now, 
that is the moſt curious memorial that ſomebody elſe, and not 
the common council, has done what the common council ought to 
do; but in fact there is no memory a? all of their having 
done it—ſaving ſomebody elſe. having taken upon them to do 
what the common council ought to have done. The argument 
is ſo ridiculous, that it is hardly becoming the gravity that is 
fitting in a court of juſtice, upon the trial of a GREAT 
AND IMPORTANT CAUSE ;—* which by reaſon that the 
mayor and aldermen had not been parties thereto, had 
« been ſeldom kept or obſerved.” 80 now you have got 
this medley of abſurdities and contradictions complete 
there is no memory of the common council they admit, ſaving 
that ſomebody elſe, and not they, had done what it ſeemed 
that they ought to do, and even what has been done hy thoſe 


other perſons, has never been ſubmitted to or acted upon 


Then, if the charter lad been doubtful, and it had been 
incumbent upon me to call evidence to ſupport it, could I have 
had fronger evidence to ſupport it, than that in the reign of 
Elizabeth, there was nobody but the mayer, bailiffs, and 
burgeſſes, who had any right to make 7 aws,! for, when 
they are wanting to cenſure the proceedings of the common 
kall, they are forced to have recourſe to the wery burgeſſes 
of whom thoſe common halls were compoſed ; and they tell 
you, as an apology for that abſurdity, that the reaſon is, 
becauſe there is no memory of any body el/e ever re Wai at- 
tempted to make by-laws, except twenty-four people whoſe 
H. lau were never obſerved! * . 


* Wherefore, the mayor for this preſent miſliking, 
'* hath deſired a reformation ; and it is now therefore, at 
* the requeſt of the ſaid mayor, and in hope of the ad- 
vancement of the ſaid town, concluded and fufly agreed, 
* by the whole aſſent and conſent, as well of the mayor 
* and aldermen.” I thought we ſhould have met with 
(afterwards) the common councilmen ; but there is not a word 
about them / „ as of all the commons at this preſent aſ- 
* ſembled, that the ſaid late 1 aſſemblies of the com- 
* mons ſhall be aboliſhed; and that from henceforth the 
* ſaid ancient 'cuſtom,” of which ancient cuſtom, 20 trace 
r memory remaineth ! of common council ſhall be re- 


* ſtored ;“ at reſtored, of the exiſtence of which there 


is no memory, but by ſomething that was done by ſomebody 
oy, * H 5 mY 


name the twelve aldermen, as a 
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elſe ! „ and inviolably uſed and obſerved ; and for that 


« purpoſe the perſons under-mentioned are now by the 


& {ame aſſent choſen.” But why were they choſen 


by that aſſent! why did not they chooſe one 3 
the 


r! why apply to the hurge/ſes to Chooſe a common count, 


if there was an . immemorial common council exiſting, which 


had a right of making by-laws and of chooſing ! emſelve; ! 


66 Are by the ſame aſſent choſen and ſworn from hence. 
* forth in lieu and place of the faid commons,” 
Gentlemen, I beg your. attention a moment to this 


What are they choſen to do? to join in the ſaid office of 


common council, touching the affairs of the ſaid town, with 
the mayor and aldermen of the ſame—that is what they are 


. choſen to do—how are they choſen to do it? © In lieu and 


“e place of the ſaid commons.” Now, gentlemen, have 
you a doubt who did it before? In lieu of whom they are to 


do this they are to join with the mayor and aldermen in 


every thing touching the affairs of the ſaid town: they are 
to join with the mayor and aldermen in lieu and place of the 
« ſaid commons.” The perſon who does a thing in lien of 
another, ſucceeds to him, and comes into his ſtead ; and 
if, therefore, they were to do this in lien and place of the 
commons, it is deciſive evidence that this had been done be. 
fore by the commons, and nobody we then it proceeds to 

r, as allo the twenty-four burgeſſe, 
choſen and ſworn by the aſſent and conſent afere/atd ; that 
is, of all the commons, in lieu and place of the commons of 
this /own afore-mentioned, to join together in the office of 


Then, is it poſſible to contend for a moment, that, up 
to this period, the buſineſs of a common council had not been 
done by the burge/ſes at large? Can it be doubted whether 
the actual affairs of the corporation, had been in the hands 
of the burgeſſes at large, by any man who reads this ſtrange 
med, of contradictions, which proves nothing but what 
1 have flated; and that it does prove, if ſuch a thing can 
prove any thing? Moſt certainly, if my caſe had required 


evidence, and, if the charter that I rely upon, had wanted 
explanation or confirmation, I ſhould have read this as the 


ex 
firſt piece of my evidence to you. 


Then, gentlemen, my learned friend having made 
ſome obſervations upon this range piece of evidence, ad- 


| council conſiſted, at dit- 
erent numbers. By that, in my appr. 
e are now upon of t 


preſeriptive 


mits, that the body of the common 
ferent times of di 
henſion, with reſpec to the point w 
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reſeriptive exiſtence of 4 common council, he admits the 
whole queſtion ; for I deny Hs concluſton, that that does not 
affect their pre/crip/ive right. I ſay, that a preſcriptive right 
muſt be, not in a //:&uating; but in a t of 
men; fixed in their. wr £ they are 4200 by 2 
of King William. Lou muſt, in attending to judicial in- 

uiries at any time, have learned, that if a . viption va- 
ries, it is of : that wage, to form a pre, rv f be not 
only uninterrupted an immeimorial, bit 1e. and con/fant. 

| $4 | 


But, my learned friend fays, that a n ay be good 
to delegate to an indefinite number; and there is the fallacy 
gain ; there my friend js driven back to have recourſe to 
that DELEGATIQY, Which, I truſt, you fee never exified in 
the corporation Of Liverpool. That a cuſtom uy be good to 
delegate to an indefinite number is true ; and why? becauſe 
it is not their own rights they are exerciſing, but the rights 
of the people who delegate them; and, if the people who 
nale the delegation, are a permanent definite body, bs (one of 
preſcribing, they may delegate to an mdefinite number that 
right which is exerciſed for them; and thoſe delegated are 

in truth, put in the lieu and place (during the pleaſure 0 

the perſons delegating) of the perſons making the delega- 


tion, 


My learned friend next proceeds to. conſider the charter 
of King William. He has, I think, in pretty direct terms 
conceded, that the words of the charter of Charles the Firſt, 
are not very doubtful. Indeed, the good ſenſe which my 
learned friend poſſeſſes, would not ſuffer him to inſult your 
underſtandings, by attempting to make you doubt of the 
plain ſenſe and meaning of phat words; he, therefore, has 
admitted, that if this reſted on the conſtruction of the 
tharter of Charles the Firſt alone, he could not raiſe any ven 
great doubt; and he faid, indeed very handſomely, he did 
not wiſh to perſuade you out of your ſenſes; or to reaſon 
upon any argument of that kind, as he had ſo much better 


ground ! 


Now, let us ſee whether he has that better ground; and 
whether the charter upon which he relies, is in this reſpect 


at all nor doubtful the other. I ſtand now upon 
clear and admitted ground—upon ground proved by the 
evidence of my ts, and admitted by their counſel. 


Firſt, I find that in the ro of Elizaheth, there was no 

permanent common council ; for I will venture to fay that Hal. 

ſall's by-law proves, that in the reign of Elizabeth, there 

was no regular permanent common council in Liverpool at all j 
| an 
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and that there was nobody who could make a by-law when 
it was greatly wanted, except the BURGESSES, who were 
forced to do it at the very time when they were abuſed ! 


I find that in that ſituation, the next charter to the wa. 
poration of Liverpool, in terms conceded to be clear, grants 
to the mayor, bazliffs, and burgeſſes, which is the deſcription 
of the body at large, the row of making by-laws Aae 
again I beg to revert—and from thence I never can be re. 
moved by any perplexities endeavoured to be thrown u 
the cauſe—by any temptation or allurement whatever, I 
ſhall never be drawn to deſert that ground.—I beg to call 
your attention to that principle of law which my friend has 
not ventured to dew, and which My, LoD will preſently con- 
firm. That, if the words of this charter of Charles the Firſt 


are clear, xo USAGE CAN PREVAIL AGAINST IT ! 


Then, I ſtand in the ſituation of ſhewing more than 1 
need ſhew ; that, before this charter in the reign of Elize- 
beth, there was no permanent common council exerciſing the 
right of making by-laws, or any other right whatever ; and 
that this charter, by words ſo clear and wnequivecal, as to 
require and admit of no explanation whatſoever, explicitl 


grants the power for which I am contending. 


Then is that charter repealed or CONFIRMED by the 
charter of King William ? why, I will aſk the charter it/elf— 
that book ſhall give an anſwer. After reciting that charter 

verbatim, and (amongſt others) recapitulating the very 
clauſe in queſtion, ſo that it could not be out of the view: 

it could not be overlooked by the maker of the charter of 
King William, becauſe it is repeated and engrafted in the 
body of that charter; what then do they do with that clauſe 
defore them? © We therefore all and fingular the franchiſes, 
« laberties, privileges, quittancem grants, and confirmations be- 
“fore mentioned. * 


I beg pardon ſor reading theſe words almoſt ſynoni- 
mous; but I fear I ſhall be accuſed of ſome view in —_ 
out any of them, and therefore you will forgive me if 
trouble 7 with all the ſtring of words: I will read them 
a ſecond time for fear I ſhould be again accuſed. * All 


* and ſingular the franchiſes, liberties, privileges, immu- 

„ nities, grants and confirmations before mentioned, hav- 

“ing ratified and granted for ourſelves, our heirs 

** ſucceſſors, as much as in us lies, we do accept, approve, 

& and ratify, and all and ſingular the ſaid franchiſes, liber- 

ties, privileges, quittances and immunities, to = _ 
| : : 6 lov 
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« loved the mayor and bailiffi, in theſe preſents hereafter 
« named, and to the mayor, hailiffs, burgeſſes of the 
« jaws aforeſaid, and their ſucceſſors, by the tenor of theſe 
« preſents, we grant and confirm, as the. before mentioned 
« charters or letters patent, do rationally teſtify ; and as 
« the ſame mayor, bailiffs, and burgeſſes of the ſaid town of 
« Liverpool, or their predeceſſors, .ever did, or might, or 
« ought to uſe and enjoy the ſaid franchiſes, liberties, quit- 
« tances, privileges and immunities.” Now, does the 
charter of King William, repeal or confirm. the charter of 
Charles the Firſt ? if I had a right to ſtop and wait for 
your anſwer, I am ſure you would be unanimous in that 
anſwer ; for no man of common ſenſe, can heſitate to ſay 
that it does in the frongef.terms CONFIRM ir. | y 


O! but ſays my learned friend, it does not appear that 
the burgeſſes at 2 had made any by-laws for a. great 
while before this charter of King William ; you have read 
no inſtances of that I have profeſſed to read none, becauſe 
I do not want them. I ſtand upon a different ground! but, 
fays he, it does not appear, and we will read a great num- 
ber of inſtances to ſhew, that they have not «/ed their power 
for a great while before the charter of King William 


Now, what ſays the charter of king William to that? 
I will give you an anſwer to that from the charter of ki 
William itfelf, “ although,” as if the penner of this char- 
ter had foreſeen the argument py uſe of to day,“ although 
the ſaid mayor, bailiffs, and burgeſſes of the ſame town or 
their predeceſſors, have abuſed or xor vsED the, ſaid 
« franchiſes, liberties, privileges, quittances and immuni- 
ties, or ſome or any of them.” hat is the meaning of 
this? Why do we confirm the charter of Charles the Rp, 
in which is contained, and which we have recited and re- 
capitulated, an expre/s grant of the important franchiſe of 
nating by-laws Ho. do we grant it? “ although the ſaid 
* mayor, bailiffs and burgeſſes of the ſame town or their 
* predeceſſors, have abuſed or vor vusED it!” why then 
does not this to all intents and purpoſes operate as a KR- 
GRANT ! if any idle uſage had crept in after the time of the 
former grant by neglect, King William provides againſt the 
parties who had a right being prejudiced by it; for, ſays 
he, “ I now confirm this though they have not zſed it; I 
* reſtore them to it.? 


But my learned friend tus ſtates this argument: by the 
t4arter of King William, there ſhall be forty and one honeſt 
and diſcreet men of the bus of the town aforeſaid, who 

ſhall 
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fall be and be called a common council of the ſaid town, of 


which forty and one, there ſhall be one ayer and two g. 
. Now, fays my learned friend, and he puts the queſ. 
tien with great force, * What are theſe created for if the 
«are to have no power 7” Have I ever /aid they are to have 
no power? Have my clients ever ſaid they are to have no 
power? Do my clients want to abridge any power they 
ever | pofſeſſed # Not one Then lat ate they created for 
fays my friends I wilt tell him what they are created for in 
the very termy of another paper that has been read—in the 
very terms'of their own oaTH; they are to counſel and ad. 
viſe the mayer; that is one of the things they are created for; 
and it is not an unimportant thing in any corphrazion, for 
the chief magiftrate in that corporation, in whom the exe- 
cutive power is veſted, to be aſſiſted with a council com- 
| — of the moſt reſpectable brrge/ſes of that corporation. 

There was nb common council before ; they were created, b 
their advice to adminiſter with the mayor, by his authority, 
and in his flame, the ordinary bufineſs and affairs of the 
corporation; which did not require the convening the body 4 
I am ready for the purpoſe of this cauſe, to admit that 
they were created for exerciſing, jointly with the mayor, and 
in his name, the actual government of the corporation ; for the 
rpoſe of granting teaſes, and of managing (fubje& to the 
Aircttzon of ſuch general laws as ſhould be made) the pro- 
perty of the hereof I dg not deny that they were made 
r all thoſe purpotes ; and therefore I have given a full an- 
ſwer, I truſt, to my learned friend's queſtion, For auh 
were they created they were created to do that which be- 
longs to a common council; and there my friend a little again 
forgot himſelf. It was quite unneceffary, ſays he, for the 
charter of King William to define what this common council 
. ſhould do; and, in order to g them the right of mating 
by-laws, it was not at all neceſſary, ways my friend, that the 
charter ſhould do it in expreſs terms : Why ? becauſe by mak- 
ing them a common council, it gave them all the power incident 
te a common council as ſuch, I grant it did ſo; but my learned 
friend forgets that in the very outſet of his own ſpeech, he 
had admitted what he could not deny, that the power of mat- 
ing by-laws is not one of thoſe that are incident to a came. 
council as ſuch; then, if it gave a common conncil no more than 
is incident to a common council, as ſuch, I am authoriſed 
by the law of the land to ſay, that the right of making H 
lanws, is not incident to a common council as ſuch, but that it i3 

incident to the Body AT LARGE { 1 
. y 


* 
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My friend has furniſhed me with the i argument that 
1 could have adduced : the charter of Ling William, in 
creating this common council, does neceſſarily give them all that 
is incident to a common council; Sg it can give them ao 
more unleſs in expreſs words ; it can give them no more by in- 
plication, The implication of the charter, as my learned 
friend correctly ſtated, is, that in creating a common council, it 
gives that common council all the rights that are incident to a 
common council, as ſuch : this tis not one of thoſe rights my 
friend has admitted; therefore, it cannot by implication 

ive them tat : then, I ſtand upon the ſtrong ground of 

w, confirmed by the admiſſion of my adverſary, that this 
charter cannot give to the common council which it ſtates, the 
right of making by-laws by implication ; becauſe, by implice- 
tin, it can give nothing that is not incident to a common coun- 
al, 


Then, in what part of the charter does it give it in ex- 
preſs terms ? my friend, among the many parts of the char- 
ter which he has read, has not read tet part, for the wery 
left reaſon that exiſts, becauſe there is no /uch part in the 
charter—there is not one word—read the charter from the 
beginning to the end; and, if you find one werd in it, that 
in expres terms, gives to the common council the right of mak. 
ing by-laws, 1 WILL GIVE UP THE CAUSE-! but, in order 
to ſtrengthen his- implication, (for he has all along contend- 
ed, that this is given by implication, which I flatter myſelf 
have ſucceeded in — by bis own argument, cannot 
be) my friend has recourſe -to page 21, and he ſtates a 
clauſe which he calls the guorum clauſe of the common coun- 
eil; and he has thrown out a defiance to me which I will 
accept, more for the fake of, that defiance, than from its 
being extremely material to this cauſe, becauſe the only 
queſtion here, being, Whether the common council has the 
right of making by-laws or not? I care not as to this cauſe, 
whether * a quorum of that common council or not; 
and therefore, when J ſhall ſtate to you ſhortly that I do 
not ſo conceive it to be; and when I ſtate what I do con- 
ceive it to be, I beg you will not under ſtand that as at all 
neceſſary to the cauſe, becauſe, if they have not given to 
the aulole body of the common council the power of making by- 
laws, they have not given it to a part of that council ; but 
it ſays © for ourſelves and ſucceſſors we grant to the ſaid 
* mayor, bailiffs, and burgeſſes of the ſaid town and their ſuc- 
© ceſſors, that the mayor, bailiffs, and burgaſſes of the ſaid 
* town for the time being, or any twenty and five of them 
* aſſembled, of whom the mayor and one of the bailiffs of 

| - the 
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the ſaid town for the time being, we will to be two, de, 
and ſhall be, and may exiſt a common council.” That iz, 
(ſays my friend) ſhall be a quorum of the common council ca- 
pable of acting: the charter ſays no fuch thing ! it fays that 
theſe 25 ſhall be a common council themſelves ! the charter had 
before ſaid that forty-one ſhould be a common council ;' and 
therefore, all the abſurdity that my friend wanted to throw 
upon the oppoſite conſtruction falls upon his own conſtrue. 
tion, for the abſurdity is groſs, that that very, charter which 
but a few pages before had ſaid, that forty and one ſhould be 
a common council, ſhould afterwards ſay that twenty-five ſhould 
be a common council ! It does not ſay that the twenty-five 
ſhall be the acting part, a quorum ; for, if it had, it would 
have been inferted when it ſtated the number; and it would 
have ſaid in three words, that the forty-one, or any en. 
Ave of them, might do all thoſe things which the whole of 
them might do; but it is nothing like it; it ſays that theſe 
burgeſſes, or any twenty-five of them afſembled, ſhall be, 
ſu may exiſt A COMMON COUNCIL ! and fhall be able and 
.\mpowered in this form of a common council. In what 
form of a common council? why, it muſt be in /ome form af 
ferent from that body before created, or the words are 
ſurd and without a meaning! it is in 2A form of a common 
council: © all things to do, ordain, execute, and rm, 
« in as full a manner as the forty and one councilmen of 
the ſame. town in common council preſent and aſſem- 
„ bled, can do, ordain, execute, or perform.“ * 


What! ſays my friend, ſhall any twenty-five of the bur- 
gelle, whom the mayor chuſes to call together, have all the 
rights of a common council / will my friend contend for ſo 
abſurd a conſtruction as'that !—[ will not—that is not the 
conſtruction common ſenſe puts upon it—the mayor has 1 
right to chuſe theſe twenty-five ; but they are twenty-five of 
the burgeſſes ; any twenty nue of them aſſembled. My LORD, 
will tell you © how aſſembled: the charter means leyally af- 
ſembled; and the only way in which any number cas be 


the purpoſe by the aper. 


' aſſembled, for corporate purpoſes, is by public notice given for 


Then the re qr of that clauſe, which ic a fin- 
gular one, and which at firſt appears difficult to underſtand 
and reconcile, is this; it is to provide againſt the failure, 
the negligence, or the mifcondu& of the forty-one ; for the 
forty-one, having been made a conſtituent part of the corpo- 
ration, by a former clauſe of the charter, nis LoxDS81P Will 


tell you, that if by death, by negle& of elections, or 5 
| an 
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any other means, there was not à majority of that body 
left ; if there remained” but #awenty of that forty-one, they 
could xo longer act; and the buſineſs of the corporation could 
never goon! My Lond will alſo tell you, that if they re- 
fuſe to act, there is, in the charter, no power of compelling. 
them { 8 by laws might have been made by the power 
inherent in the body at large for that purpoſe ; but, there is 
in the charter, no power of compelling them ; perhaps the 
puniſhment might come too late upon ſudden emergencies 
of the affairs of the corporation. | 


What does the charter then do ? Granting a conſtitution 
to a great, a growing, and flouriſhing town: it ſays, any 
twenty-five of the burgeſſes aſſembled, that is, legally aſſem- 
bled by the mayor, of whom the mayor and one of the bai- 
Ii, ſhall be two, may act in that form as a common council. 

hat may they do then? Why, they may ſupply either the 
place of that forty-one who might have acted, if it had ex- 
iſted, or which is reduced within its legal number; or, if 
that forty-one negligently or contumaciouſly refuſe to per- 
form its duty, the mayor may convene the burge//ſes, that the 
important buſineſs of the corporation ſhall not ſtand till; 
and that is a /z/5 abſurd conſtruction, than if you were to ſay 
that the ſame charter ſays that twenty-five ſhall be a common 
council, which has ſaid that forty-one ſhall be a common council ; 
and that they ſhall do it in that form of a common council, 
when the meaning is, that they ſhall do it in ze other form 
of a common council. py = 


Then, there is but one word more in this clauſe, and it 
was for the ſake of at word that my friend troubled you 
with an obſervation upon it, and wanted to make it a quo-_ 
rm clauſe of kjs clients : it was for the ſake of the word 
* o8DAIN,” that he took any pains to endeavor to con- 
vince you that this related to the forty-one. I admit that the 
word * oRDAIN,” being uſed here, whatever power that 
gives to the council of twenty-five, is, by the fair conſtruc- 
non of the charter, veſted in the council of forty-one. 


But, does the word © oxDain,” imply a power of nul- 
ing by-la ws F My friend has ſtated, I think, that it was, the 
moſt emphatical word known in the Engliſh language to 
deſcribe the power of making by-laws ! | 


Gentlemen, I beg leave once more to differ from my 
earned friend, which I always do with reluctance, and 
de frequently with diffidence, though I confeſs I cannot 
ay ſo upon the preſent RT T ; for the word “ ozpain,” 

i 7s 
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is not an hatical word to expreſs making by-laws ; but; 
it an — word to expreſs that from which it is . 
rived, the making of orders as contradiſtinguiſhed from 
laws. I will call again to your mind a reſemblance that 
made to the great confitution of the kingdom ; for moſt of the 
corporations in this kingdom, in ſome parts or other of their 
conſtitution, are epitomes of the general conffitution of the 
land, ſome of them very exa# ones, as the corporations of 
London and Briftol undoubtedly are. | 


But, did you never hear of the KN and Council mak. 
ing orders! Did you never hear that a thing was ordained by 
the Kt in Council? and yet, did any man ever ſay that 
the King and Council had a right to make Laws ! So that 
the word © oxDEs,” as order of council; and Law, as a 
law of Parliament, are uſed in contradiſtinction to each 
other. Nay, further I remember, and Hrs Loben 
will tell ou that T am correct in the ſtatement of it, 
though I ſtate it from memory, one of the greateſt autho- 
rities in our law, ſtates the corre& difference in our lay, 
between an oRDINANCE and a Law. The perſon who 
makes an ORDER, ordainss Now, Lord Coke ſays, in his 
Second Inſtitute, that that which is made by the Kix ard 
the Lords, is not a Law but an oRDINANCE ; becauſe it 
has not the aſſent of the whole legi/lative body, for the em- 
mons are wanting; and he ſays ſuch and ſuch things, point- 
ing them out among the parliamentary rolls and records, 
are not as of parliament, but ordinances; becauſe they are 
only made by the King and the Lordi then, © ordain,” re- 
lates to order and ordinance ; order and © ordinance,” re- 
late to the executive and not to the legi/ative authority of the 
country. Orders and ordinances are made by the Ke 
and council ; they are announced by proclamation made by 
the authority of the Kinc, ſupported and aſſiſted by his 


council. Laws are made by the legi/lative body—the great 
burgeſſes of the kingdom in tins. aſſembled. 


The King and the 4urge//es of the kingdom make the 
laws for the kingdom, in the ſame manner that the mays, 
bailiffs, and burgeſſes of Liverpool, ought to make the laws 
for the corporation of Liverpool, And therefore, when we 
are told that the common council may oRDAIN, let us not for- 
get what the common council are; they are not the great body 
of the corporation, though they have fancied themſelves to 
be ſo; they are not thoſe in whom the charter of the com- 
ration has inveſted the legi/lative authority ; but they are the 
aſſiſters and aſſeſſors of the mayor in the government of the 
corporation affairs; in the management of its ordinary con- 
: cerns 
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cerns; in the arrangement of its revenues. They may 
make ORDERS to be executed by the mayor, but they can- 
vor MAKE BY Laws. They may ordain, but they can- 
vor ENACT | I truſt then, that this word will bear no ſych 
fignification as has been put upon it by my learned 


I have gone through, I believe, all the obſervations of 
my learned friend upon the charter of King William, from 
whence he would collect that this power was given by im- 

cation, which I truſt I have proved cannot be given 
implication, nor otherwiſe,than by expreſs words—except his 
obſervations upon the mode preſcribed for the election of 
common council and other officers. And I was a good deal ſur- 
priſed that my learned friend ſhould at all glance at a ſo- 
phiſtry which has been attempted in prior ſtages of this 
cauſe in other places » that is, to miſlead the attention of a 
court and jury, if it were poſſible to miſlead the attention of 

4 a court and jury as I have now the honor of addreſs- 
ing, by leading them to ſuppoſe that the reference to ante- 
cedent uſage, in the charter of King William, was a general 
reference; and that the charter of King William, enacted 
that EVERY THING ſhould be done in the corporation, in the 
ſame manner as it had been done before the charter of Char- 
les the Second ! | 


It does no ſuch thing! The charter diſtinctly points out 
how many things ſhould be done in future: it refers to, 
and confirms, the charter of Charles the Firſt for the reſt ; 
but, in the point of election, and that alone, I will venture 
to ſay, and here again, I call upon you to look at the char- 

ter itſelf, in that and in that alone, does the charter of Ki 
William refer to antecedent uſage; and it does ſtate, let it 
_ as it may in any other cauſe, it can have no effect in 
this cauſe which you age trying; whether it can have or not 
upon any other cauſe is not for me now to conſider ; but it 
cannot upon this: it does, I admit, nor will I ever in any 
cauſe deny that it does, unequivocally direct, that the election: 
therein named, ſhall be held and made in the fame form 
and manner, and by the ſame perſons that were uſed and 
accuſtomed to make them before the charter of Charles the 
Second. 'There I admit (let that admiſſion operate as it may) 
that the evidence of the u/age becomes material; for there 
the charter refers to uſage, and whatever unequivocal uſage, 
in the legal ſenſe of that uſage, in the manner in which it 
is to be underſtood as applied to a legal inſtrument, is 
proved to be, muſt, wherever it is material, prevail. But 
the charter does not ſay, that By-Laws ſhall be made by the 
ame 
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ſame perſons, or in the ſame manner that has been 2% and 
accuflemed at ANY TIME WHATEVER. But, it does fay, that 
that charter, which expre/sly gives the right of makin by. 
laws to the burge/ſes at large, ſhall be confirmed and re. 
newed to THOSE BURGESSES, Whether they have u/ed it « 
not, that it ſays in expreſs terms; and it cannot by any im. 
plication, alter and do away the expreſs proviſion of that 
charter, which in terms it confirms |! | 


I have therefore, gentlemen, I truſt, clearly ſhewn, 
that the charter of William, has no reference to ante. 
cedent uſage, relative to the power of making by-laws, ] 
am afraid too much at length, but I muſt beg your pardon 
ſrom the importance of the cauſe, and from the reſpe 1 
owe to every argument that falls from my learned friend, 
however barren the ſubject may leave him, of goed argu. 
ment, I am ſure you will the more readily forgive me 
taking up a * deal of your time upon that part of the 
caſe, becauſe it was manifeſtly the fortreſs upon which my 
friend meant principally to depend; and I truſt, if driven 
from that, he will 4im/ef confeſs, that he has nothing to 
Rand upon in this cauſe. | 


I will only ſtate one or two obſervations upon the be- 
nefit that he aſſumed from the oaTa of the common coun- 
cil: ſays he, the ſame oath has been uſed ince the granting 
of the charter, of William as was uſed before, and from the 
year 1579. I admit that, as often as any body took upon 
them to act as a common council, as far as appears from the 
records of the corporation, this oath has been taken when 
any oath has been taken. Then, ſays he, that oath de 
ſcribes the office of a common council-man, I had not the oath 
freſh in my memory when my friend ſtated that ; and I was 
afraid that, in ſome part of this oath, they might have 
ſworn to have made gcod BY-Laws! But was much fur- 
priſed, when I took it up to find that there was not one 
word about by-laws in the oath ; but they ſwear to do faith- 
fully and truly, all that which I admit they have a right to 
do, and which I have never at any period denied, 


They ſwear, firſt, to uſe their reaſonable endeavors for 
the advancement of the common profit of the town, to 
maintain the liberties and franchiſes thereof. Whether 
they reep that oath by endeavouring to deſtroy the liberties 
and franchiſes of their fellow-burgefſes, I muſt leave to ther 
own conſciences to anſwer ! They alſo ſwear to do that, which 
I think I have diſtinctly pointed out to you to be the imme- 


diate and proper province of a common council, to be ready 
| ? to 
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to attend upon the mayor, &c.; and that they ſhall pro- 
nounce and declare their opinion ang advice. Now can 
any thing more diftinftly point out the nature and duty of a 
common c ounci it hout favour and affection—favour and 
affection are not the objects in making general - Jaws ; they 
may be the objects in — particular buſineſs; in 
king temporary ordinances-and regulations, but I never 
heard of an act of parliament for the general government of 
the kingdom being made out of favour and affection! In 
ſuch cauſes and matters as ſhall be propounded and moved 
to you. Did you ever hear of the propounding of a Law ? 
« You ſhall duly conſider and weigh all ſuch laaus as ſhall 
be propoſed for your aſſent,” is the language to-legi/ators. 


There is in this oath, not only not one word about BY- 
Laws, but not one word which has the /nalleft relation or 
moſt remote connexion with the exerciſe of a /egi/ative au- 
thority : and there is one thing in this oath, which is very 
obſervable, and which I will beg you to compare with the 
charter, which grants the power of making by-laws : I mean 
that part of the oath that they ſhall act with sz EC, that 
they ſhall not diſcloſe their own counſel or that of their 
fellows. Did you ever hear of people making LAws that 
were to act with ſecrecy / PuBLiciTy is the very object of 
laws; publicity when they are propoſed before made, and 
publicity afterwards, in order that they may be known by 
every body. | | 


When the charter directs how the mayor and burgeſſes 
ſhall be aſſembled for the purpoſe of making 4y-law:, it 
lays that it ſhall be, not in a corner under an oath of ſecrecy, 
but upon PUBLIC NOTICE for that purpoſe. I ſhould like 
to know how this direction in the charter has been fulfilled ? 
would venture to aſk Mr. Brown, or any other perſon at 
Liverpool, did they ever know a common council for making BY - 
Laws in their lives? Does any notice appear upon the re- 
cords of the corporation? None ſuch has been read; and 
therefore, I will ſay none ſuch exiſts : then the common 
council never have, and they never can from their conſti- 
tution, have complied with the requiſition of the charter, 
which directs the manner of making by-laws; for it directs 
that the a/embly ſhall be upon public notice given for makin 
thele by-laws : that is the way in which the by-laws in Lor 
8 mayoralty were made : that is the way in which all 
valid and binding laws in the corporation of Liverpool, muſt 
fir ever be made, unleſs altered by a# of parliament ; for 
there is no power reſiding any where in this county, but in 
the GREAT LEGISLATURE of the #ingdom, which can take 

. away 
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away from the burgeſes, ri it or wrong that power whi 
oder fates rnd ' which 


Having now gone through, I believe, the eſt 
of m 2 friend's arguments, and if 1 — 
any I will not treſpaſs upon your time ſo unreaſonably a 
to go back in ſearch of them, becauſe I think I have made 
my 2 good in the anſwer I have given to theſe. 1 
think I have taken away from my friend the ground he has 
attem to ſtand upon. I think I have deſtroyed all idea 
that the charter of King William either did, or meant to al. 
ter the charter of King Charles the Firft in this particular: if 
Jae done away all idea of that, I really ought to make 
an apology to you for obſerving at all upon the evidence that 
has been given; becauſe I fill hold that opinion which I 
have never yet ſeen any cauſe to change, namely, that the 
evidence that has been adduced, if I have ſucceeded in 
ſhewing that there is no ambiguity in either of the charters, 
. and cannot operate againſt the expreſs words of 
charters. | 5 


But, gentlemen, as that evidence has been given, I will 
make a few ſhort obſervations (and I will ſhorten them 
from a perfect conviction of the immateriality of the evi. 
dence as much as I can) ay Halſall e by-law. I have al. 
ready obſerved, and I ſhould be unpardonable if I repeated 
one of thoſe obſervations, that after Halſall's by-law, there 
follows a chaſm in their evidence of no leſs than thirty-one 
years ; for I was prevented from inquiring of Mr. Brow 
about the entries in that intermediate period : whatever 
Afr. Brown ſaid upon that occaſion, I have the full benefit 
of. have the benefit from their filence as much as if ! 
had got it out erpręſily. They have read no entry, not 
only of any by-laws attempted to be made, but of any me ad 
ewhatever done by this governing power of the corporation 
for thirty-one years; for the firſt entry after the year 1579, 
that they have read, is one of the 7th of January 1610. 


Why, gentlemen, did the affairs of the corporation ſtand 
ſtill all this time! Was there no corporation in Li ! 
Did the corporation of Liverpool do no one act for above thirty 

years / If they did, Who did it? If the common council did 
it, the induſtry with which they have read you twenty ot 
thirty entries, ſometimes in one fingle year, would have 

duced and ſhewn that from the time of Hafſall's by 

the common council began immediately to act and uniformly a#ed; 
but, inſtead of that, there is a chaſm, a dead. filence for 
apwards of thirty year! Then I have a right to ſay, w_ 
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the abſence of evidence as much as if Mr. Brown had more 
readily admitted it, than in his way of anſwering, he ſeem- 
ed diſpoſed to do. I have a right, as much as if he had 
admitted it in direct terms, to ſay, that in this period of 
thirty-one" years, there exiſts no proof of a common council in 
Liverpool having done any act great or /nall of any kind 
whatever: no one act appears ! You will not preſume that 
the corporation ſtood ill, the inference is neceflary, that 
this muſt have been done by /omebedy elſe; and the inference 
is abſolutely neceſſary, that this uſurpation in this /belous 
by-law of Halſalla, was too groſs to exiſt for a moment; 
that it fell to the ground almoſt as ſoon as ſet up; and that 
the burgefes re-aflumed the management of their own af- 
fairs. I have, therefore, a right to contend, from the to- 
tal filence during that period of thirty-one years, that the 
affairs of the corporation, if they did not ſtand ſtill, went on 
by the management of the mayor, bailiffs, and burgeſſes. 


Then they come in with inſtances plenty, but inſtances 
the moſt curious in their nature that can be. I will nat 


trouble you with going * every one of thoſe in- 
ſtances ; I will endeavour a li claſs them ; and I think 
I can venture to ſtate to you that among the numerous in- 
ſtances they have read, there are not above four or five 
{and if they object I will count them) fair inſtances of a 
by-law —__ by the corporation : that there are to the num- 
ber of four or five inſtances I admit, in that period from 
the year 3610; to the year 1695, of the common council mak- 
ing what, upon the face of them, appear to be genuine . 
laws, ſo deſcribed properly ; but much the greater partare 
45 different deſcription, and are a medley of abſurdity and 
legality, TEE | 


There cannot be a greater libel upon the common council 
of Liverpool, than the inſtances which they have read ; for 
it has ſhewn that, if the power of making by-laws, was by 
law veſted in that body, unleſs it has been greatly changed 
lince the time of making theſe inſtances, it is high time it 
ſhould be taken away / for a more ab/urd—a more illegal — 
a more violent exerciſe of power, I never met with than in 
the greater number of inſtances that have been read! 


The firſt inſtance is ſpeaking of an offence committed 
by a gentlemen of the name of Brooke, who appears to have 

n very troubleſome at that time, and who was very 
troubleſome to you; for you heard half-a-dozen long entries 
read about him, which (I truſt) prove nothing at all One 
of them ſays, that whoever ſhall commit the like _— | 
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mall be disfranchiſed, an 
ever ſhall be ſet by the ma 
vou think of a legi/lature 
fence at the diſcretion of 
tell you that, if there w 
made by the common counci 
ig as void in point of la 
of every by-law made in 
certain, and muſt be reaſo 
if it is at the diſcretion a 
ſon, not even controlabl. 


The next is an inſtan 
clearly bad in point o 
« 1611, at a common coun 
* keeper ſhall not buy any 
what right has any body « 
lay out your money ? tha 
could poſhbly be done. 
this; but that is not mak 
a maſter to his ſervant, t 

in of loſing his office. 

im out if he diſobeyed : 
this is more in the natu; 
than in the nature of a ge 


The next entry they 
produce, —_ that Sz. , 
in 1611, for I could colle 
entry. The ſame year 
been disfranchiſed. I wil 
orders by which perſons | 
obſervation, that whethe: 
wrong in that, is nota q 
do with in this cauſe. L 
making by-laws, I ſay, fi 
cauſe, they may have a p 
chiſing freemen; for that 
the power of making by: 
therefore, I ſhall diſpoſe c 
ing nothing at all to do w 


In the ſame way I ſha! 
a ſtring at different period 
of February 1611, of les 
I have admitted, that it 
together the body, at lar, 
granted—theſe entries the 
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ſed, and what ſhall he do and pay a 
ow what d 


the mayor and his fellows ! 

Mature, who affix a puniſhment to an 
tion of another man? His Lozpsxte wil 
here was a queſtion upon this by-law 2 
n council, it would fall to the ground; N 
at of law as it is unjuff : that the 1 
nade in a corporation, muſt be fixed g 
de reaſonable. How can it be reaſonable/ 
etion and arbitrary will of another pas 3 
trolable by the legiſlators tlemſelue ss 
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| inſtance of the ſame kind of a 7 
oint of law. The 18th of October 
non council, it is ordered, that the all 3 
duy any goods above ten pounds.“ New 
7 bidyo men to — ow ou ta 4 
y ? that is the moſt arbitrary a& that 
done. I admit they have a right ti i 
ot making a by-law, it is a declaration of # 
vant, that if he does that it ſhall be up 
office. Certainly they had a right tot 
beyed any of their orders; and therefore 
e nature of an order upon their ſervant” 3 
of a general by-law. * | 


ry they thought worth while gravely #6 i 
* St. Luke's — happened on a Friday,” 
11d collect no other information from u 
year a perſon is re- admitted, who had” 3 
I will diſmiſs this and ſeveral of those 
erſons have been disfranchiſed, with u 
whether the common council did right or 
not a queſtion that we have any thing to 
uſe. Though they have not a power of 
[ ſay, for what I know, or care in this 
ave a power of admitting and disfrat-v3 
for that has not the leaſt connexion with? 
king by-laws , With that obſervation, } 
iſpoſe of ſeven or eight inſtances, as h 
to do with the cauſe. een 


y I ſhall diſpoſe of nine or ten others in 
t periods. The firſt of which is the 10th 
„of leaſes granted by the common | 
that it would be an abſurd thing to call” 
at large, every time a leaſe was to be 


: 


ries therefore prove nothing at all. 
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The next entry, which is in December, in the ſame 
year 1611, furniſhes me with an inſtance by which I ſhall 
alſo — eh eight or 2 "ny the inſtances —— have 
roduced; upon which, to at afton;, „th 
— to have placed ſome inde; — Ao an order of 
common council for levying a tax of ten pounds upon one de- 
ſcription of men, and three pounds upon another, for the 


fo of repairing ſome chapel, or for ſome general pur- 
e. 


Now there are eight or ten orders ſimilar to this; 


ome of larger levies, and ſome of ſmaller; they are called 
ly: in a later entry; a lay of ſo much ſome impoſed upon 

freemen—ſome in terms upon the inhabitants only. 
My friend may as well ſay, that theſe entries are a proof 
that the common council have a general right of taxation, like 
the parliament of England, as that wy ave a right of mak- 
ing by-laws The anſwer is, that both the one and the 
other are an uſurpation ! 


Theſe entries are cleat proofs that they were capable 
of uſurping and did uſurp; for I will venture to ſay that, in 
every one of theſe inſtances, of the deſcription I am ſpeak- 
ing of, they 4ave uſurped—they haye done that which they 
had no authority to do, and which the King's charter could 
give them no authority to do; for, though the king's char- 
ter, could give excluſive privileges and franchiſes—though 
the king's charter, can enable men to make laws for their 
own direction and government, that are reaſonable and not 
repugnant to the laws of the kingdom, God forb:d the king 
ſhould be able to give others what he does not poſſeſs him- 
ſelf; a power of taxing the ſubjects of this realm without 
the conſent of parliament ! The king poſſeſſes no ſuch 
power himſelf! His Majeſty, God BLEss MM! never 
thought, nor ever will think, of claiming that power ; 
and the king never can convey to others that which he does 
not poſſeſs Himſelf ; and therefore all the inſtances they 
have produced, unleſs they had read a&s of parliament, 
which give the common council, in theſe particular inſtances, 
authority to do what they did, are all groſs »/urpations and 
inpudent and daring wiolations of the law of the Aingdom. 


Then there is an order againſt free burgeſſer engroſſing ; 
they are to be ſentenced according to the former egal or- 
der to pay ſuch a fine as the mayer ſhall think fit to ſet. 
en there is another order which excited nothing but 
laughter in the minds of all that heard it, and which I 
merely mention—for making a water-meaſure—what 

that had to do with the right of making by-laws, God only 


wows! Then there is another of a jury impanelled re- 
K k ſpeRing 
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ſpecting the School Houſe Wall. Now that is another illegal 
act of the corporation, or it is an act that has no relation to 
the preſent 2 or their corporate capacity; for, if 
this was in the nature of a preſentment by an annoyance 
jury, or a leet, or the portmote jury: if it was of that na. 
ture and not an illegal act, it has nothing to do with the 
corporation in their corporate capacity, or any thing like the 
power of making by-laws : if it was otherwiſe, it was 2 
roſs illegality ; for the mayor, bailiffs, and burgeſſes, as ſuch, 
ave no more right to impannel a jury, than any individual 
in the back of this court, who is now liſtening to this 
ene. , e e ot 
Then, there is a verdicł of a jury, which muſt have 
been in the, court of criminal juriſdiction—in the port-mote 


' court againſt a man for colouring goods as his own. Now, 


I can tell you, and His Loxpsnir will confirm me in tell. 
ing you, that that is an offence puniſhable with disfran- 
chiſement in every corporation of the kingdom : the colouring 
goods of non-freemen by a freeman, is a breach of the free- 
man's oath in every corporation that I have ever known, and 
is a juſt ſubject for disfranchiſement ; and therefore, I ad- 
mit the common council were guilty of no illegality, in dis. 
franchiſing a man who had been convicted of an offence 
for which he ought to be disfranchiſed. 


23 Then there is another order about a man ſtanding in the 
market paying a half- penny. What reſemblance has that 
to a —— A man, who formerly had a ſtanding in the 


market, gets leave of the governing part of the corpora- 
tion, to ſtand there paying a half-penny as uſual ! 


Then there is an order relative to the /ieep on the con- 
mont. Good God! What have we to do with the 
upon the commons in the queſtion for making by-laws ? It 
only proves that which I have: admitted through the whole 
of this cauſe, that the actual management of the affairs of 
the corporation, is in this common council. | 


Upon the 15th of April 1617, a prodigious quarrel was 
made up between the mayor and ſomebody elſe : ſome body 
had abuſed the mayor ; he makes a conceſſion ; is ſorry for 
it, and the common council act as arbitrators, and make up the 
difference between them. In 1617, a man is fined for not 
aſſiſting the 4bailif. That is aſſuming a criminal juriſdic- 
tion, which does not exiſt in any corporate body of the 
kingdom ; therefore, that is another arbitrary uſurpation of 
the common council. ; 15 
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The next inſtance in 1615, is one of thoſe which I ad- 
mit to be a by-law. It is an order by the common - council ; 
and, though it is called an order, I do not mean to cavil 
with words : it was ordered, among other things, on that 
day, that no man ſhould be admitted a freeman, without 
paying a fine of forty fillings. That is a proper ſubje& of 
a corporate by-law ; and I am ready to admit that this, with 
three or four more, is an inſtance that the common coun- 
cil did, in fact, exerciſe that power which was afterwards 
taken away from them by the unequivocal words of the char. 
ter. But if inſtead of theſe four or five inſtances, they, 
had produced four or five hundged, as clear and unequivocal. 
as this. If the pages of theſe muy volumes, had been full 
of ſuch by-laws, before the charter of Charles the Firſt, my 
anſwer would have been, that THAT POWER WAS TAKEN 
AWAY BY THAT CHARTER." If you did not chooſe to ſub. 
mit to it, you ſhould not have accepted and acted under that 
charter. | 


I think I have touched upon one inſtance in every claſs 
that has been adduced. I have touched upon thoſe which 
admit to be inſtances of the actual exerciſe of the right 
of making by-laws ; but inſtances prior to the charter of 
Charles the Fixſt, and completely done o_ by that charter. 
have touched upon thoſe which were c/zar acts of v/urpa- 
tion, and exceeded the authority which even the charter 
could have granted. I have touched upon thoſe which 
were ſo frivolous and abſurd, that I wonder how they 


fad their way here ! I have touched, in ſhort, upon every 


piece of evidence given, till we come to the -] called 
Seacome's in 1627. Here, gentlemen, 1s another proof, 
that they do not poſſeſs that, which if they did poltefs I 
{ft upon it, ſhould not prevail againft the charter. But, that 
they do not poſſeſs uninterrupted »/age, of making by-law: 
contrary to the manner preſcribed in the charter; becauſe 
this by-law, which they themſelves have given in evidence, 
is a by-law made by the BoDY AT LARGE | 


« It is ordered by Seacome gentleman, mayor, the bai. 

* liffs, and burgeſſes, in the corporate ſtyle : “ theſe per- 
ung rporate fl pe 

* ſons following ſhall be a council within the corporation, 
and ſhall enact and make all ſuch orders and decrees for 
the good of this town as they ſhal) think fit; and that 
every man ſhall have his free voice for himſelf, and no 
* perſon ſhall have a double voice.” 


Now, gentlemen, ſee what this is: it is the moſt une- 
qui wocal exerciſe in the BURGESSES AT LARGE, and the moſt 


important 
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important exerciſe of the 2 of making by-laws It is an 
exerciſe of the right, by ating a new common council, dif. 
ferent clearly from any that had exiſted in the borough be. 
fore; for here the burge/es DELEGATE, and here alone, that 
expreſſion has been properly applied—here they delegate to 
Arty of their own body, by name, an authority to make 
orders and regulations for the government of the corpora. 
tion. Then,” fays my learned friend, here at leaſt v we 
are poſſeſſed of a legitimate authority for 2 by. 
% laws;” and I exult not a little that my friend, after all his 

ments, is driven to have recourſe to us for that very au- 
thority which he is endeavouring to /et up againſt us ! Tiruſ 


that one moment's exerciſe o _ ſenſe—one moment's 


conſideration of the principles of law, will do away all the 
effect of that 'by-law, and all the inſtances that have been 
founded upon it, and that have followed it ; for, after this 
1 all the acts done by the common council, muſt be 
en to be done by this common council __ „till they 
were altered _ by the charter of King 2 the 
acts done by this common council of fixty, muſt be taken to be 
done under the authority of the mayor, bailiffs, and burge/- 
ſes. Now let us aſk whether that act can prejudice t 
„ bailiffs, and burgeſſes F I truſt His Lonpsnte will 
tell you, nay more, I am confident you know already, that 
it is a * of the law of this and every other country 
of the law of nature and of reaſon, that the ſame authority 
which makes a law can repeal it—that it is incident to the 
legiſlative authority to mate, repeal, and alter its own acts at 
2 | 


Then I ſay, and here again I am warranted by great au- 
thority, to which I have once already alluded, that this is 
one of the things which even the mnigotence of PARLIAMENT 
cannot do. PARLIAMENT iel, which can bind all other 
people—which can bind its own individual members, can- 
not bind itſelf in the exerciſe of its legiſlative authority ; and 
an act of parliament, which conveyed the authority of 
parliament to others, would be either void in itſelf, as I truſt 
it would be conſidered, or revokable at the pleaſure of 
thoſe who made it; and, in truth, the hiſtory of this coun- 


, does not contain an inſtance of the kind to which I 


de. 


In the latter end of the reign of King Henry the Eighth, 

a king, who in his encroaching diſpoſition, very much re- 
ſembled the common council of the town of Livezeoor, the 
arliament, four years before the death of that king, were 
ound baſe and ſervile enough to make an act which 
amounted 
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| = | 
mounted to a ſurrender of their own rights, and with 
them, of the liberties of the Krnepon ; for the parliament 
of Henry the Eighth, made an act which gave to the procla- 
mation of the Kine in council a legiſlative authority, and 
the force of Law. During the time that that act remained 
in force, as far as parliament cola do ſuch an act, the con- 
ſtitution of this country was overturned for the time, and 
the hand of deſpoti/m was eſtabliſhed by Law—if ſuch an 
expreſſion can be tolerated—if Law can eſtabliſh Dezyo. 
run, Which is a propoſition I ſhall for ever deny; for 
deſpotiſm is eſtabliſhed by violence and not lau; but if it 
lg, it world have done it. 


What was the firſt act in the reign of his ſucceſſor ? A 
 rzpeal of that baſe and wicked law. Was it ſaid to the par- 
liament of Edward the Sixth, you. have given to the 
« KinG and his ſucceſſors, a right of making oxDexs in 
« council, which ſhall have the force of an a# of PARLIA- 
% MENT, and you cannot now take it away?“ Would ſuch 
a language have been borne ? They would have had re- 
courſe to the principles of common ſenſe—Who made the 
law?—We made it.— Who ſhall alter it? WE will alter 
it—it is incident to legiſlation—it is inſeparable from the 
power of legiſlation, that all the acts of that legiſlature, 

ſhould be ſubject to be revoked by the power that made 


them. 


I beg leave to contend, with as much confidence as I 
can contend any thing upon earth, that that 5y-law called 
Seacome's, neither does nor can affect the preſent queſtion. 
The burgeſſes, at that time choſe, in a manner which 
in its nature is during their pleaſure, to delegate the 
actual exerciſe of the authority of making orders and re- 
gulations, which, by the bye, does not ſeem to reach, in 
diſtin terms, to the power of making by-laws ; but it is 
enough to ſay, that the power which — it has thought fit 
to ub it away. If that be a full anſwer to that y- law, it 
is alſo an anſwer to every act of common council under that 
by-law : under that by-law they have made ſeveral orders, 
ſome legal, ſome illegal, all referable to the different claſſes 
upon which I have already obſerved, but upon which it 


will not be, for the reaſons I have ſtated, neceſſary to 
trouble you with any other obſervation. That will 
me down to the time when they may be — — to have 


ceaſed to act under this charter, to the time when the char. 
ter of Charles the Second was granted: and, when I have 
read to you the terms in which the charter of Charles the 
Second is reprobated by the charter of King William, ;- _ 
m 


\ We, 
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57 This brings me down td the important period n 
With which my friend has gone pretty near to the — 
cir avritten: evidence; and then they have called Mr, 
rown to tell you — not what the common council: gavs done, 


but what the mayor, bailiffs, and burgeſ/ſes HAVE vor done: wi 
and Mr. Brown ſays, that excepting one or two inſtances th 
and he won't venture to ſay, that there may not be oe or * 


two inſtances, even ſince the charter of King William, but 7 
excepting one or two inſtances, and excepting ene or tuo in- bo 


ſtances” more, which is of the common hall, in 173% and 0 
1791, excepting in theſe inſtances he has ſearched atten- th 
tively through the books, and that he does not find that the ſul 
burgeſſes have actually interfered in the management of the 0 
corporation buſineſs. It is a ſufficient anſwer to that, to ſy 
fay that, if the charter of King William, has done what I an 
have already, I truſt, proved it has done: it is totally im- le 
material whether the burgeſſes did act or not; but this uſe, ho 
at leaſt, I am entitled to make of Mr. Browne's evidence W 
and of his admiſſion ; that though the common council have Wl 
iſurped this authority, the burgeſſes have not acceded or ac- fe 
quieſced ; for, befides the effort they made in 1735, which 7 


was defeated by the death of the noble lord who pre 
at that time, and who died in the courſe of his mayoralty— 


beſides that act, Mr. Brown. freely admits (what he could gu 
not pofiibly deny) that, ever ſince he remembers the corpo- ſy 
ration, this queſtion has been repeatedly agitated ; when- n 
ever the parties have become adverſe by conteſted elections, pre 
this rIGHT has been always agitated, inſiſted upon, and wh 
claimed by the burge/es. | i ag 


Then, my friends have read what, if I had given evi- 
dence I ſhould have read to you, the proceeding in 1736. 
Why they have read them I cannot readily conceive z be- 
cauſe, at the time that the conteſt of right is ſubſiſting, 1 
do not think that the violent ore e of one of the par- 
ties, can ever form very ftrong evidence in favour of them- 
ſelves. I have no doubt, that at the time that the common 
council were conteſting this very point of right with the free- 
men, they would reprobate every body that took part 
againſt them they would DisrFr ANCHISE—TURN or 
paſs ſtrong vindictive reſolutions, and do every thing 
that they could have done, againſt the parties who at that 
time oppoſed them. | 


Why, 


\ 
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Why, ſays my friend, did not that noble lord who was 
at that time, ſupport his followers in that queſtion, 
and carry them through ?—the hand of Heaven prevented 
him, and my friend noa it did; for my My Loxp expired 
before his mayoralty expired; and by theſe entries you 
will find that they were made in another ality, and Nor 
inthe ma yoralty of the noble lord. Thoſe who had acted 
gere, therefore, to ſubmit, or to conteſt with a corporation, 
who are admitted to have the management of revenues, to 
the amount of between twenty and THIRTY THOUSAND 
touxbs a year. Unleſs the noble lord, or a man of equal 
power, had taken it up; or unleſs a great and reſpectable 
body of commercial and weighty men had taken it uP, (as 
they have at preſent) where was the individual to be found, 
that would be zealous enough for the rights of his fellow- 
ſubje&ts, to ſpend roux or FIVE THOUSAND POUNDS in the 
conteſt, with a corporation who would ſpend ten times that 
um! I know of but one“ ſuch inſtance to be found, where 
a individual has vicToRrIOUSLY and TRIUMPHANTLY con- 
teſted it with a corporation, and, at laſt, carried it to the 
houſe of lords, where he has obtained a dectee in his fa- 
wur; but he has done it at an expenſe, that I am afraid, 
mil be miſchievous to himſelf and his family. What in- 
brence, therefore, can be drawn from the proceedings of 
1736 ! 


I now come to the laſt head, not of evidence, but of ar- 
mark and J confeſs that no part of the argument has 
prized me more than that—I mean the arguments at- 
tempted to be drawn from the different acTs that have been 
produced, In the firſt place, thoſe acts, even in the way in 
which they have been put by my friends, and from the paſ- 
. which they have read from them, ſeem to be addreſ- 
to that part of the caſe which I do not conteſt in this 
auſe, that the actual mangement of the affairs and eſtate 
the corporation, is by parliament recognized to be in the 
nm council—theſe acts ſpeak that language—and the re- 
tals of the acts would not have been true if they had been 
aber —they ſtate that certain waſte lands had been 
Fanted by the common council for thoſe public purpoſes— 
ad there was no burgeſs to be found illiberal and baſe 
aouph to object to that application of the corporation re- 
Rnwes. They have been applied, in that inſtance, to no- 
le and uſeful purpoſes—they did honour to the common 
ancil; and I am happy in — honour to them in a 
where the entries which they themſelves have _ 
ave 
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have left /o little room for it—they did honour to the cn 
council, and there was not the meaneft burgeſs in Liverge, 
who would have been mean and baſe — to call in queſ. 
tion that exerciſe of their power ! | | 


Then, what more do theſe acts do, that any obſeryz. 
tion was to be drawn from them ! I ſhould have drawn 
an obſervation from them, that parliament, thinking it ft 
to inveſt the management of the docks—of the great pub. 
lic buildings, and of the paving and lighting of the town 
in the common council, found that the common council did not 
poſſeſs power enough by charter and preſcription, and found it 
neceſſary to give them expreſs power for making theſe 
by-laws —but gave them the power for making theſe 
ALONE—that power they enjoy under the authority of 
parliament ; but I have a right to argue, that parliament 
thought it zecef/ary to give them that power—that they did 
not think they poſſeſſed that power without the interference of 

arliament—and that parliament, in giving it, have given 
it cautiouſly, and confined that power to the ſubject matter 
to which it is to be applied, with an exyrEss reſervation, 
in EVERY ONE of theſe acts, of the rights of the BuxGess 
AT LARGE. 5 b. V | 


Then, what is the . 1. We 
4% think that the common council of Liverpool are fitter to 
“ direct the management of the docks—of carrying on the 
“ public works and buildings, and of watching and lighting 
“ the ſtreets, than the great body of the burgefſes at W. 
And ſo they are, a great deal fitter. Says parliament, We 
„think them fitter, and therefore we give them a power, 
& which they HAD NoT ! for, if they kad, we need not 
&« give them power to do all this—we give them power to 
% do all that was neceſſary, and to make laws and ordinan- 
« ces, for the purpoſe of 5 our intentions into 
effect; we give them, therefore, that authority and 
« power that did not exift before; but, having done it, we 
« do not mean to alter the conſtitution of the corporation W 
« of Liverpool.” They ſay that in expreſs terms . we do 
« not mean that any power of the common council them. 
« ſelves ſhall be prejudiced. by any implication to be 
« drawn from what we have done, much leſs do we mean, 
« that the common council ſhall uſurp, upon the ſtrengi 
« of that, a power that belongs to any body elſe, but we 
« make a general ſaving clauſe both upon the rights of the 
% commun council themſelves, and the rights of the mo 
&« Bailiffs and burgeſſes : and we leave all theſe rights exact 
„ in the ſtate in which we found them.“ &c. | 

Gentlemen 


- 
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Gentlemen I ſhall trouble you with but one obſervation 
more—that in two or three of the acts the words of the ſay. 
ing clauſe are as I have ſtated them now to be—a ſavin 
of the rights of the common council, and a diftin# ſaving o 
the rights of the mayor bailiffs and burgeſſes, that ſhews that 
parliament knew that the mayor bailiffs and burgeſſes nap 
rights diſtin from the common council, WHAT RIGHTS HAVE 
THEY Now —let my learned friend ſhew what rights they 
have now, and I will wave the irregularity of it and con- 
ſent that he ſhall get up and ſtate what rights the burgeſes 
have diſtinct from the common council if the common council are 
to elect themſelves, and if the burge/es are no more to make 
by-laws ! 


Then, gentlemen, if theſe acts furniſh any argument 
« all, they furniſh an argument rox ME—but, gentlemen, 
I muſt now again repeat to you the apology I made at the 
outſet, for entering into any diſcuſſion of this evidence at 
all, I do it with the 'sTRONGEST PROTEST, that I think the 
evidence, if it were ten thouſand times as ſtrong as it is, can 
by law have no effe& upon this cauſe—becauſe I beg to 
repeat again, and I now do it with the greater confidence 
from the admiſſion of my learned friend himſelf, and I 
ſhall in five minuets be further confirmed in it by urs 
LoxDSHIP, I know I ſhall, becauſe it is the Law oF THE 
Land—[I do again repeat, and from that I will nzver de- 
that if the language of the charter is as I have ſtated 
it to be, (and as you will ſee upon reading it that it is,) clear 
unambi , NO USAGE, before or after this charter, 
can veſt the right of making by-laws in a different body 
from that in which it is veſted by the charter. 


Gentlemen, I return pu my hearty thanks for the = 

tient attention with which you have heard very long, dull 

and uninterreſting obſervations in a caſe that did not re- 

quire it. But, the importance of it, I hope, will be my 

apology ; and I ſhall not add to it by taking up any more 
your's and his lordſhip's time. 


Mr. Law. I ſhall trouble your lordſhip to conſider 


the charter of Charles the ſecond as read by me: I did not 
take up your lordſhip's time with reading it. 


SUMMING 


SUMMING UP. 


Court. 
Gentlemen of the jury, 


THIS action is brought in the name of the mayor bai. 
liffs and burgeſſes of the borough of Liverpool, againſt the 
defendent Mr. Golightly, to recover a penalty which the 
action ſays he has incurred for the breach of a by-law 
made by the mayor bailiffs and burgeſſes aſſembled, upon 
notice for that purpoſe. The by-law being, that the town's 
treaſurer, which office the defendant fills, ſhall at all rea- 
ſonable requeſt produce his accounts of the town's treaſute 
to the mayor of the borough for the time being, it charges, 
that a realoaable requeſt was made to the defendant” for 
that purpoſe, that he refuſed and declined to comply with 
that requeſt. | 10.49 


It is not at all diſputed, that ſuch a by-law has in fact 
been made by the mayor bailiffs and burgeſſes in their ge. 
neral corporate capacity aſſembled for that purpoſe, it is 
not diſputed that Mr. Golightly has failed to comply with 
that by-law, and conſequently he has incurred the penalty 
of forty ſhillings, for which this preſent action is brought, 
provided that body of men who made this by-law had a 
right ſo to make the by-law, and the queſtion before you 
is, whether the right of making by-laws in the corporation 
of Liverpool, exiſts in the body at large, namely, the mayor 
bailiffs and burgeſſes of that corporation, as it is contended 
for on the part of the plaintiffs, who are bound to make out 
that propoſition in order to enable them to maintain this 
action, or whether it reſides in a ſelect body of that cor- 

ration, who are denominated the common council of the 
rough. The plaintiffs ſay the right of making by-laws 

* reſides with them. The defendant, who defends this action, 
brought upon the by-law, inſiſts that the by-law is illegal, 
becauſe it is made by perſons who have no ſuch authority. 


4 
The plaintiffs found their claim to this right of _— 
; by-laws 
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laws as a — at large, upon a charter granted to the 
>. ood rk in the Ser. 1626 by Charles the fir, which 
charter has in terms, as they contend given to them, as a 
body corporate, that power which is impliedly. given to 
every corporation when it is created a corporation, name- 
ly, the power of making by-laws, for you have been right- 
ly told by the counſel on the put of the plaintiffs, that ſuch 
is the general law of the land, that when a corporation is 
conſtituted, the king, by the conſtitution of that corpora- 
tion, although there 1s no expreſs power given by the char- 
ter for that purpoſe, grants to them, that is, to the body at 
large, the power of making by-laws, unleſs he has by the 
charter ſelected ſome other perſons for that purpoſe, and 
taken it from the body at large. 1 


This corporation of Liverpool, appears to be an ex- 
tremely ancient one; when it was originally created does 
not appear, but it certainly was in exiſtence ſome very 
conſiderable time before the charter of Charles the fir 
was granted to them, for that charter recites that it was 
« an ancient and populous town, that the mayor, bailiffs, 
and burgeſſes, from time, whereof the memory of man 
js not to the contrary, have had, uſed, and enjoyed di- 
« vers liberties, franchiſes, immunities, and preheminen- 
ces, as well as by reaſon of divers charters and letters 
« patent of ſundry of our progenitors and anceſtors, 
ns [ate kings and queens of England, to them and their 
« predeceſſors, by the name of mayor, bailiffs, and bur- 
« pefſes of the town of Liverpool, in the county of Lan- 
( cafter, or by ſome other name or ſome other names 
* heretofore made and granted.“ ** 


It takes notice, © that his beloved ſubjects, the mayor, 
„ bailiffs, and burgeſſes, had beſought him that he would 
* exhibit and extend his royal favour and munificence to 
the ſame mayor, bailiffs, and burgeſſes, and that“ we 
for the better rule and government and advantage of the 
« fame town and the ſaid port, by whatſoever name of 
* corporation, or whatever names of incorporation the 
* mayor, bailiffs, and burgeſſes, of the ſame town of Li- 
«* werpool were before this incorporated, and whether here- 
* tofore they were incorporated or not, would vouchſafe 
* by our letters patent to make, reduce, create, and con- 
* firm them into one body corporate and politic, by the 
* name of mayor, bailiffs, and burgeſſes of the town of 
Liverpool, in ſuch manner as to us ſhall ſeem moſt expe- 
* dient;” and then come theſe words of the charter which 
ſeem to deſerve attention. © We therefore willing, that 

* henceforward 
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% henceforward for ever in the ſaid town and port, 
4 ſhould be had continually one certain and undoubted 
« manner of and for the 1 f the peace and rule 
« and government of our people therein, and that the 
« town and port aforeſaid henceforward for ever may be 
„ and remain a town and port of peace and quiet, for a 
&© terror to evil doers and the reward of the good.” And 
ſo going on with other recitals,  * are incorporated by the 
„ name of the mayor, bailiffs and burgeſſes of the town 
© of Liverpool, in the county of Lancaſter,” and there is 
an expreſs clauſe after, for the appointment of a mayor to 
be elected in the manner mentioned in the charter, and 


. 


two bailiffs to be elected in the ſame manner. 


« We further will by theſe preſents, for ourſelves, our 
« heirs and ſucceſſors, we grant to the mayor, bailiff; 
and burgeſſes, of the town aforeſaid, for the time being, 
« or the greater part of them, of whom the ſaid mayor 
and one of the bailiffs of the town aforeſaid for the time 
being we will to be two, upon public notice thereof giv. 
ien for that purpoſe aſſembled, may, and ſhall have power 
„ and authority of granting, conſtituting, ordaining, and 
« making from time to time any reaſonable laws, ſtatutes, 
“ conſtitutions, decrees, and ordaining and making from 
© time to time any reaſonable laws, ſtatutes, conſtitutions, 
& decrees and ordinances in writing, which to them or 
the greater part of them, of whom the mayor and one 
«© of 4 bailiffs of the ſame town for the time bei 
“ will to be two, ſhall ſeem to be good, wholeſome, uli. 
«© honeſt and neceſſary, according to their ſound judge- 
« ment, for the good rule and government of the town 
« aforeſaid, and all and ſingular the officers, miniſters, 
& artificers, inhabitants and reſidents whatſover, within 
« the town aforeſaid and the liberties thereof for the 
time being, and for ſnewing in what manner and order 
e the ſame mayor, bailiffs and burgeſſes, and all and fin- 
„ gular the officers, miniſters, burgeſſes, artificers, inha- 
e bitants, and reſidents of the town aforeſaid in their 
“offices, functions, miniſtries, trades and callings within 
&« the ſaid town and liberties and precincts for the time be- 
„ing ſhall behave and conduct themſelves, with a power 
to impoſe fines for a breach of ſuch by-laws. The mode 
of election is then directed of the mayor, and alſo the 
mode of election of the bailiffs. This charter of Charles 
the firſt was accepted by this corporation; and under this 
charter it is contended, on the part of the plaintiffs, that 
they are warranted in having made the by-law now in 
| aueſtian; 
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queſtion; for the breach of which they have brought this 
preſent action againſt the defendant. 


On the part of the defendant, it was firſt inſiſted, but 
it has not been much relied upon, or very zealouſly con- 
tended for, that this charter of Charles the firff had adopted 
the zſage which prevailed in the borough before the 
making this charter, as to the power of making by-laws, 
that is, that though it is expreſsly provided for in the char- 
ter, that the by-laws are to be made by the body at large, 
it may, by reference to certain uſages which prevailed in 
that borough before the charter, be meant to be confined 
to a ſet of people who have exiſted under the name of 
2 common council. 

But it ſeems to me that that argument will not hold 
out; but that, whatever might be the ſage in the borough, 
before the date of this charter of Charles the ff, this char- 
ter of Charles the firft has, in expreſs terms, done away that 
vſage ; and that, under this charter of Charles the firft, no 
perſon could have the right of making by-laws for the go- 
vernment of this corporation but the body at large. I am 
now ſpeaking my ſentiments of this charter of Charles the 


2 


It is contended, on the yu of the defendant, that, by 
the ſubſequent charter of King William, this power of 
making by-laws is effectually given to the ſele body who 
had exiſted in this corporation from very early times; and 
that, though there is no expre/s mention of any ſuch pow- 
er granted by the charter of King William the third to the 
ſelect body in the corporation, yet it has recognized a cer- 
tain number of perſons and erected them into a common 
council; which common council, though not expre/ly per- 
haps, for that will be ſomething for conſideration preſent. 
lv, which common council, it is contended, has inci- 
dentally given to them, or by reference to ſome uſage 
which prevailed in the borough by perſons of the deſcrip- 
tion of common council, before this time had given to 
them the power of making by-laws, which by the charter 
of Charles the firft had been given to the body at large, 
and it is contended, that notwithſtanding the charter of 
Charles the firſt, there did exiſt in this borough an uſage at 
the time of the granting the charter of William the third 
for the making by-laws by the ſele& body, and the charter 
of William the third in appointing the common council 
of forty and one, meant to recognize a power reſiding, or 
a uſage we will call it at preſent reſiding in the ſelect body 

to 
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to make by-laws, and that it has given to this forty and 


one incidentally, or expreſily, that 
making — | PO ſcly, power of 


may; this charter, and upon the evidence which has 
been Eid before you of the uſage which has wall © 
this corporation, it is that you are to decide this qteftion, 
for a much higher authority than mine, has declared that 
the evidence of uſage is to be introduced in this cauſe, in 
order, of courſe, to explain any thing that may a 
to be doubtful upon the face of the charters them 
the uſage therefore is admitted and the evidence of that has 
been laid before you. | 


The charter of William the third, after having recited 
this charter of Charles the firſt, goes on with a confirma. 
tion of that charter; it certainly, does not confirm it is 

« as much as in us lies, we do accept, approve and 
v ratify, and all and ſingular the faid franchiſes, liberties, 
„privileges, quittances, and immunities to our beloved the 
% mayor and bailiffs in theſe preſents hereafter named, and 
„to the mayor, bailiffs, and burgeſſes of the town afore- 
« ſaid and their ſucceſſors, by the tenor of theſe preſents, 
« we grant and confirm as the before mentioned charters 
« or letters patent, do rationally teſtify, and as the ſame 
© mayor, bailiffs and burgeſſes of the ſaid town of Liver- 
« pool, or their predeceſſors ever did or might or ought 
&© to uſe and enjoy the ſaid franchiſes, liberties, privileges, 
& quittances and immunities, or ſome or any of them.” 
When I faid that it did not confirm this charter in tte, 1 
mean that notwithſtanding theſe general words the charter 
of king William the third goes on to make certain altera- 
tions undoubtedly in the conſtitution of this borough, it 
goes on then to recite a charter obtained by a few of the 
burgeſſes by combination among themſelves, without the 
aſſent of the greater part of them, and without a ſurrender 
of the before recited charter, or any judgment of 20 
Warranto againſt it, from the late king Charles the ſecond, 
in which ſundry material changes were - deſigned to be 
e made in the government of the ſaid town, which faid al- 
“ terations have cauſed many differences and doubts 
concerning the liberties, franchiſes and cuſtoms of the 
« town aforeſaid, and alſo concerning the election and , 3 
e pointment of the mayor and divers other officers of 
« fame town.” Then the king declares, that he, graciouſly 
affecting the peace, tranquillity, and good order of the 
town, and the burgeſſes and inhabitants thereof, defigning 


to take away all thoſe difficulties and doubts in this pew 
| Cular, 


ka. _”— "_ 
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cular, out of his ſpecial favour, certain knowledge, and 
mere good 122 appointed and declared, that hence - 
forward and for ever, there may and ſhall be the (officers 
and miniſters following, namely, forty and one honeſt and 
diſcreet men and burgeſſes of the town, who thall be called 
the common council of the town; and in this common 
council (it is inſiſted on the part of the defendant) reſides 
the power of making by-laws, not merely the power of 
25 in the adminiſtration of the general affairs of the 
corporation, but the actual legiſlative authority is veſted in 
this forty and one; of which one honeſt and diſcreet 
man 1s to be called mayor of the ſaid town, and two 
« honeſt and diſcreet men who ſhall be and be called the 
« bailiffs of the ſaid town, and alſo there may and ſhall 
4 be within the ſaid town, one honeſt and diſcreet man, 
« ſkilful in the laws of England, who ſhall be and be call- 
ed recorder of the ſaid town.” | | wis Of = 


They then proceed to appoint the firſt mayor—and his 
ſucceſſors are alſo appointed, and it is granted to the 
mayor, bailiffs and burgeſſes of the town and their ſucceſ- 
ſors, that the mayor, bailiffs and eſſes for the time 
« being, or any twenty and five of them aſſembled, of 
4 which the mayor and one of the bailiffs of the town 
„ ſhall be two, ſhall be and may exiſt a common council 
* of the ſaid town, and ſhall be able, and be impowered 
in this form of a common council, all thoſe things to 
do, ordain, execute and perform.” . 5 


There is a power given to the mayor, bailiffs and bur- 
geſſes in this common council afſembled, or the greater 
part of them, to make ſub- bailiffs; and there is a power 
given to them alſo upon the death or removal of the ſub- 
bailiffs to chooſe others; they are alfo impowered to 
chooſe a ſword bearer; and theſe are the only two in- 
ſtances in which any power is expreſſiy given by this char - 
ter to this forty and one perſons, who are ſelected by the 
king in the charter. It is contended that he certainly 
would not have named theſe forty and one perſons for no- 
thing, but what is expreſſly named in the charter; namely, 
for the power from time to time of chooſing a ſub-bailiff, 
and chooſing a ſword-bearer. 


They read, on the part of the — in evidence 
to you, a petition, which was preſented to the king in 
council in the year 1751, praying that a new charter 
might be granted to this borough. It ſtates—“ That Li- 
ver pool is a very ancient borough by preſcription, long 

66 before 
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before the time of king John, who granted its firſt char. 
" —_ A other — — wm . the third, Ed. 
ward the third, Henry . th, Philip and | 
this | laſt; charter of A e th — — 
this laſt charter was granted by king William the third, 
and is dated the 14th of ' Ofober, 1695, which ordained, 
that for the future to preſerve the peace, tranquillity, 
„ and good government of the town of Liverpool, and its 
„inhabitants, there ſhall and may be for ever, the follow. 
ing officers and miniſters; forty one good and diſereet 
« burgeſſes, who are mentioned in that charter ;” but, as 
the petition ſays,  * omitting to give them the leaſt power 
« in expreſs words,” though, as the petition ſtates, © it was 
„the manifeſt, if not the ſole intention of king Charles 
charter to give the forty one that power” —that is, to 
take from the burgeſſes at large the power of making by. 
laws and to give it to this ſelect body, in order to prevent 
the populous meetings of the burgeſſes upon every trifling 
occaſion, taking notice that the town was extremely en- 
creaſed at that time: and therefore from that time to this, 
ſuch common council's actings have been acquieſed in. 
But that it may cauſe diſputes unleſs the charter is explain- 
ed for that purpoſe, by adding the clauſe of king Chark:'s 
charter, or in ſuch manner as your majeſty in your great 
wiſdom ſhall think fit. | 


They then apply for another alteration in their con- 
ſtitution; praying that the charter may be ſo explained as 
that the preceding mayor may act as a juſtice for four 

ears; which is three years more than is generally be- 
ieved, by the preſent words, they could act. They pray 
alſo another alteration with reſpect to appointing a deputy 
recorder, and it requeſts a declaration with regard to ſome 
land which they had gained from the ſhore, upon ſome 
doubt which they entertained, whether theſe lands were 
included in their former grant. But the principal view in 
this petition ſeems to be an expre/s declaration, hat there 
refided in theſe forty and one perſons the power of — by- 
laws; which they contend was intended to be granted by 
this charter of William the third, and which in fa# they 
had exerciſed, but. that as doubts might hereafter ariſe 
about the power, they wiſhed to have an explicit declara- 
tion, that in this body the power of making by-laws then refid- 
ed. | 


There was a report of the then attorney and ſolicitor ge- 
neral upon this petition, that report takes notice of 
attorney and ſolicitor general having been attended by — 
| ; recorder 
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recorder and town clerk of the borough, and the agents of 
the petitioners, and their having every thing contained in 
the petition except the two matters before ſtated, neither 
of which is the power of _ by-laws., They waved it 
all; and the attorney and ſolicitor general —— 
therefore, of the remainder of the petition, and the char - 
ter was accordingly granted in conſequence of this report 
of the attorney and ſolicitor general; which laſt charter 
does not at all touch the preſent queſtion, it relates only to 
other articles contained jn the petition preſented to the 
king. 80 


This is the caſe that has been laid before you on the 
part of the plaintiff in this cauſe, who inſiſts that he has. 
nothing to do but to rely upon the expreſs words of the 


charter of Charles the firft, as having given the power of | 


making by-laws to the coxpoRAT10N, that no uſage againſt 
that charter could prevail, and that there is nothing in 
the charter of William the third which takes away the 
power of making by-Jaws from the body at large and gives 
it to this forty one; but that, on the contrary, the char- 


ter of William the third has confirmed all the privileges 


granted to the body at large ſo far as they are not expreſſly * 
altered by the charter of William the third; and he con- 
tends that there is no alteration with reſpect to the power 


of making by-laws. 
/ 


On the part of the defendant, they contend, as I have 
told you, -that this charter of William the third, coupled 
with the uſage (as they ſay) which has prevailed in the 
corporation fon all time, has given the power of making by- 
laws to the forty and one perſons—and they have read to 
you ſeveral entries in their books from very early periods 
indeed, and a great while prior to the granting the charter 
of Charles the firſt, by) which that power appears to have 
been exerciſed in fact, by a ſelect body of perſons; ſome- 
times by one and ſometimes by others, but by a /ele& body, 
and not. the body at large. The firſt entry which has been 
read of that ſort, was upon the 14th of January in the 224d. 
year of the reign of Elizabeth, taking it much higher than 
any thing produced in evidence on the part of the plain- 
tiffs in this cauſe, that entry you have heard very much 
commented upon : it is at a meeting which is called and 
held by the mayor with all his brethren, the aldermen of the 
town, and a great number of the common burgeſſes. * U 
* good conſideration had for the reformation of divers dif- 
* orders which had taken place, upon which occaſion it 
vas condeſcended „ „you obſerve, however, 
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that this was by the body at large, that is, the ate: 
e as follows. Forasmuch as wow — 
deration of the ancient cuſtoms of this town, it ſeemeth 
there ought to be (amongſt other things) a common 
* council within the ſame, of the mayor, aldermen, and 
twenty four others of the moſt diſcreet and ſubſtantial 
* free burgeſſes, inhabitants thereof, by whoſe diſcretion or 
the greater number of them in their common aſſemblies, 
„without the reſt of the commonalty (like as in other 
corporations is moſt commonly uſed) all cauſes touching 
* the common wealth and good government of this town; 
+ ought from time to time _ ordered and diſpoſed, 
* which ſaid good uſage, by uſurpation of late diſordered 
* aſſemblies of the whole commons (wherein through the 
< variety of opinions of ſucha multitude, ſeldom any good 
„ ſucceſs hath enſued) js now ſo defaced, that in effect 
there remaineth no memory thereof, that ſeems a ridi- 
culous account, they cannot mean expreſſiy in theſe words, 
when they have ſaid that there did exiſt as 2 
them before, ſome meeting of the mayor and aldermen, and 
twenty four others of the moſt ſubſtantial, they then pro- 
ceed to a reſolution of making an alteration in this reſpeR: 
It is fully agreed upon by the whole aſſent and conſent 
of the mayor and aldermen as of all the commons aſſem- 
e bled, that the late uſurped aſſembly of the commons ſhall 
be aboliſhed, and that from henceforth the ancient cuſtom 
„of the common council ſhall be reſtored, and for that 
« purpoſe the perſons undernamed, being twenty four in 
„number, are choſen and ſworn from henceforth in lieu 
„and place of the commons of this town aforementioned, 
to join together in the office of common council touch- 
ing the atfairs of the ſaid town, with the mayor and al. 
«+ dermen of the ſame, who, for that ſome of them were want- 
ing, are now reduced to their juſt number” — and then 
it goes on and provides that there ſhall be a continuance of 
this ſame body 1n future, for it is concluded and agreed, that 
if any of the council ſhould happen to be void by death 
% or otherwiſe, then the reſt of — council that ſhall re- 

* main, or the greateſt number of them, ſhall after ſuch 
« avoidance ele and chooſe another to ſupply the place, 
and ſo as often as any ſuch want ſhall happen to be, 
© others ſhall be choſen in their place. That all and ev.:y 
« perſon ſo to be choſen ſhall be ſworn upon the oath hac. 
«+ after following.” It is remarkable, and it is admitted, that 
this has continued to be the form of the oath taken by every 
common councilman, whether of the number of forty or 
not, from this time (1579) down to the preſent hour. ey 
have taken the oath of common councilmen preſcribed by 


this 
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this charter. There is no entry read, that you have heard 
an obſervation upon, from this time (1 579) till the year 
1610, and who in fact then managed the affairs of the cor- 

ration—whether in the ſhape of a common council or 
not does not appear—for a period of thirty years no entry 
has been read. The firſt entry which appears does cer- 
tainly appear to be made by the — of the ar 
large; and is a delegation of the power of the body at large 
to certain perſons therein named, the power is delegated to 
thoſe perfons continuing themſelves in the ſhape of a com- 
mon council by ſubſequent elections. 


They have then read ſeveral entries at various periods 
from the 16th of January 1610, down to the 18th of Octo- 
der 1627 ; in which there certainly do exiſt many inſtances 
of a ſelect body of men aſſembled under the name of common 
councilmen, making certain by-laws, and doing certain other 
acts—not acting merely in the capacity of adviſers in the 
corporation, but doing Jegi/lative a#s—making by-laws. 
Some of them indeed are whimfical enough, and ſomè of 
them are upon the face of them bad, illegal, and void; ſuch 
as could not be ſupported—I do not mean to ſay for want 
of power to have made by-laws in this hody but Jet them 
be made by whigererdedy they will; if there were no dif- 
pute about the power of making one body or another, _ 
are certainly 4 nature that would not have been good. 
But however, though theſe by-laws are fooliſh, and made 
in a way that perhaps they could not be —— they 
ſtill ſhew that theſe were the people who took upon them- 
ſelves, at that time, to male by-laws, and there is no in- 
ſtance of other perſons interfering. 


But, upon the 18th of October, 1627, which was the year 
after the charter of Charles the firſt was made, there is an 
entry in the books, which is an order made by the corpo- 
ration at large, and this is material for your consideration, 
it is an order made ſoon after the charter of Charles the firſt, 
which had given the power of making by-laws to the corpo- 
ration; it is made by the body at large. Upon the 18th of 
October, 1727, it is ordered by the mayor, the bailiffs, 
and burgeſſes, that the following perſons ſhall be a com- 
„mon council within this corporation, and ſhall enact 
* and make all ſuch orders, and decrees, for the good of 
* this town, as they ſhall think fit—that- every man ſhall 
have his voice for himſelf, and nobody ſhal] have a 
* double voice.” The number of names put down there 
are ſixty in the whole; and this is a delegation from the 


corporation who were authorized by the charter of 2 
ä the 


8 SeconD TRIAL. 


the firft to make by-laws, of that power to a part of the 
to make by-laws, there is no power given to them to con- 
tinue themſelves in any ſhape of ſucceſſion by that by. law 
as I obſerved—how long thoſe perſons afterwards lived does 
not appear ; there are a great many of them, and it is given 
to them, of courſe, or the major part of them, to make 
theſe by-laws. That authority, which thoſe ſixty perſons 
then acquired, ſeems to have been derived from this charter 
of Charles the fin, by the . who, under the power 
iven by that charter, had the right of making by-laws, 
ving appointed them the perſons to make thoſe by - laws. 


During this period and down to 1679, which, is the 
time when the charter of Charles the ſecond, which was ſo 
much reprobated, was obtained, there are acts moſt unqueſ. 
tionably dene, and a great many of thoſe acts, in 1625, by 
perſons taking upon themſelves the character of common 
councilmen, acting as ſuch—making mor for the regulati- 
on, in various inſtances, of the buſineſs of this town. There 
are inſtances of the common council electing themſelves. 
They proceed in the ſame manner which was ſb much re. 
probated, that is, during the exiſtence of this charter of 
Charles the ſecond, infliting ſeveral penalties—making ſome 
good laws, perhaps, and certainly ſome bad, certainly ex- 

ercifing the power in fact. — whether by Jaw or not, of 
making by-laws for-the government of the corporation. 


Upon the 3d, of October 1695, they recognize the new 
charter which had been obtained, and from the 4th of 
October 1695, down to the preſent time, with the n 
tion only of the two inſtances My. Brown has mentioned; 
it is ſaid by My. Brown, who is the town clerk, and who 
has ſearched the books for that * — that there is no 
inſtance of any by-laws being made by the burgeſſes at large, 
excepting one, which was afterwards condemned, and in 
the preſent inſtance, Mr. Brown ſays that he has ſearched 
the corporation books carefully from the acceptance of 
King William's charter down to the preſent time, to ſee 
whether any interference of the burgeſ/es at large could be 
found in them; but there is none to be found, except, as he 
ſays, one, or perhaps two, on the election-day of mayor, bat- 
liffs, and members of parliament, which elections certainly 
belong to the commox hall, that is, the body at large, and 
ſometimes of a ſerjeant at mace; there have been ſome 1n- 
ſtances of their interfering, when ſo aſſembled upon theſe 
particular occaſions, and he ſays (he does not know whe- 
ther before or after the charter of King William) that a bai. 
liff was-fined at a court held for the election of a mayor and 
' bailiffs, för not taking the office. The 
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. The records, he ſays, are entire as far as he knows, and 
he does not know that they ever contained more, in ſome 

ces there are leaves out, but none that he knows of from 
the year 1695, down to the preſent time, the books are in 
his cuſtody as town clerk, the town clerk is under the di- 
rection of the common council, the burgeſſes at large never 
had the cuſtody of the books—he has found an entry of ſe. 
veral leaves being torn out, it is in page 59 upon theſe 
leaves being torn out there is this entry on the firſt of No- 
vember 1676. At a council, reſolved, that the rending 
« cutting, or pulling out the leaves and pages out of the an- 
« cient books of records of this town, wherein the intereſts 
« of ſome particular , perſons who have formerly been 
« mayors of this town are touched and concerned, gives 
« this — —. a caution not to give the power to any 
« of their heirs or aſſigns to do the like, and that it will not 
« be.ſafe for this corporation to lodge the ancient books 
« and records in the hands of thoſe who claim under, ſuch 
« perſons.” pity | 


He ſays that he has known the corporation about thirty 
years: about twenty years ago, upon an election coming on, 
and ſome gentlemen calling a meeting, a quo warranto was 
brought againſt a Ar. Brown, a common council-man, 
which was dropt, and another in 1982: Whenever there 
has been a conteſted election, this claim of the burgeſſes 
has been the cry—that he has never known the burgeſſes, 
in fat, making by-laws. Wee 


An entry at a ſpecial council, upon the 23d of Septem- 
ber, 1736, was then read, touching an attempt which had 
been made in the year preceding, to ſet up a power of mak- 
ing by-laws in the corporation at large, to the prejudice, 
3s it was then thought, of the true conſtitution—it takes 
notice, that ſince the holding of the laſt common-council, 
in the month of July, 1735, in the mayoralty of the Earl 
ef Derby, the then mayor and bailiffs took upon them, in an 
arbitrary and illegal manner, to ſummon or hold a meeting 
or aſſembly, at which were preſent, the mayor and bailiffs.* 

wr or Wh GH 


There it is ordered that all proceedings in that action 
upon the judgement ſhall be arreſted till further order of the 
common council, and they affix their common ſeal to that 
inſtrument. | 


This you ſee, is dated upon the 23d of 3 
. 1750. 


* Vide Written Evidence for the Defendant. 
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1736. The by-laws, which are complained of here were 
made in the month of July 1735; and whether any at. 
tempt was ever made to enforce thoſe by-laws, between 
the month of: July 1735, and the 23d of September 1736; 
when they were reprobated by the common council, does 
not at all appear in this cauſe. The town clerk was then 
called upon to produce thoſe orders that they might be 
_ cancelled ; and he declared he had never entered them in 
any book the of corporation in his cuſtody. It then goes 
on to recite, That the aſſembly, pretending. to be a com. 
mon-hall, was ſummoned and held by two perſons,* &c. 


Tyrer and Hughes are diſmiſſed by this order from their 
22 of councilmen, and it is directed, that the common 

of the borough ſhould be affixed to their order, and 
that the town clerk ſhould ſerve Tyrer and Hugher there. 
with. . a a 


Upon the 22d of October, 1736, it appears, that Tyrer 
attended that day, and complained that he and Hughes had 
not further time given them to anſwer the charge exhibit 
ed againſt them the laſt council day; and it was ordered 
that they might have liberty to anſwer the ſame in writing 
the next council day; and the next council day, the third 
of November 1736, Tyrer and Hughes were preſent, and 
refuſed to give any anſwer in writing, but owned they were 
preſent at the holding of the common-hall, and ſaid they 
were illegally diſmiſſed from their office of common coun- 
cil-men, &c.—Therefore the council confirm their for- 
mer order for diſmiſſing Tyrer and Hughes from their re- 
ſpective offices of common councilmen; ſo that they were 
diſmiſſed for breach of oy which it was ſuppoſed: they 
had committed for having ſummoned, attended, and voted 
in the reſolution in making by-laws. Theſe men, for 
ought that appears, ſubmitted to that diſmiſſal from their 
office for this ſuppoſed offence. It does not appear that 
there was any mandamus or any ſteps taken to reſtore them— 
the order for their diſmiſſal ſtands there. 


It was ſaid that there was no occaſion for making this 
preſent by-law, becauſe part of tHe corporation, (namely 
the common council) in whom it was ſuppoſed the power 
reſided, had ſo long ago as the ad of October 1765, made 
an order which anſwered this 2 that order ſtates, 

t 


that the committee lately oppointed to examine the trea- 
ſurer's 


* Vide Written Evidence for the Defendent. 
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jurer's accounts for 1762, 1763, and 1764, had examined 
intothe ſame and found them to be right, ſo far as laid be- 
fore them; and that there appears to be a balance due to 
the corporation of £.2188 19s. 3d. remaining in the trea- 
ſurer's hands. It is now ordered that the faid accounts 
be paſſed and allowed by this council, and it is further 
ordered, that for the future, the treaſurer, every council 
« day, do bring his caſh-book for the corporation accounts 
into the council, balanced to ſuch reſpective council days, 
« that the council may be informed, and ſee how his caſh 
« ones ſtands, and the exat ſum remaining in his 
„hands.“ 


In anſwer to this, it is obſerved, that is no reaſon why 
the preſent by-law ſhould not be made, provided the party 
has a power to make it; for if the has a power to 
make it, the by-law of the 2d of October 1765, muſt be 
void, and beſides it has not gone ſo far as the preſent by- 
law upon which this action is founded, which requires, that 
the books and accounts fhall be -produced at reaſonable 
requeſt, This by-law of the ad of October 1765, only 
requires that the caſh book ſhall be drought to the council 
every council day. | 


They then proceed, on the part of the defendant, to 
ſtate ſeveral acts of parliament which have paſſed reſpect- 
ing this corporation, and by which it is ſuppoſed that the 
exiſtence of the body of common council of this borough 
of Liverpool appears to have been recognized. The firſt 
act of parliament is ſo early as the eighth of gueen Anne; 
and it recites, that the mayor, aldermen, 'bailiffs, and com- 
mon councilmen of the borough, in council aſſembled, in 
order for the making a proper baſon, had granted a piece 
of ground, containing tour acres or thereabouts, parcel. af 
the waſte belonging to the borough; and then it lays, that 
from and after the 24th of June 1710, this piece of 

ound ſet apart by order of the council of the corporation, 

| for ever be, and remain to the uſe, intent, and pur- 
poſe therein ſtated, and for no other uſe and purpoſe what- 
erer. It takes notice that this piece of ground had been 
actually ſet apart by an order of the council of this corpo- 


ration. 


It is remarkable that this a& has not purſued the cor- 
porate name, when it directs the payment of the duties; 
it directs them to be paid to the mayor, aldermen, and com- 
mon council for the time being. But however there is in 
this act, as there is, it is ſaid, in all the acts of parliament 

A 
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| a proviſo, ſaving the rights of all the perſons, that proviſo 
| in this act I don't exactly ſee, but there is ſuch a proviſe 
| it amounts only to a declaration that the mayor, aldermen, 
and common council of the borough have granted this 
piece of ground, which by order of council was to be ſet 
a-part for the uſe and purpoſe of this baſon, and the ton 
| nage duties to be paid to the uſe of the mayor bailiffs and 
common council. So it is faid that it may be, if the mayo 
bailiffs and common council had done this in the ordinary 
; way of managing their affairs. The ſame obſervation turn 
upon the other acts, and there are in all of them proviſe 
and in ſome the mayor bailiffs and burgeſſes are named, tha 
| nothing ſhall affect their rights. 


| Now, gentlemen, on the part of the defendant it is 
| contended, that there having exiſted, in point of fact, at: 

| | times in this corporation, a /elef body, who had affumed 1 
| leaſt to themſelves the power of making by-laws; and tha 
' being in' exiſtence at the time of the ED charter of 
| King William the third, the charter of King William the third, 
| in erecting the common council of forty one, did virtually 
and ſubſtantially give to that common council of forty one 
| the power which the others had uſed, whether rightfully or 
wrongfully, of making by-laws—that however their uſage 
| | had originated, whether it was well or ill founded in point 
of fact, it did exiſt at the time of making this charter of 
King William the third, and that the charter, by conſtituting 
thoſe forty and one perſons a common council, has virtu- 
ally and effectually given to them all the powers which any 
perſons in the borough under the name of common council 
were then entitled to. "FW 


There is no expreſs power on by this charter to the 
forty and one for the purpoſe of making by-laws ; but there 


| was a clauſe relied upon which ſeems very material for your 
{ attention beſides this clauſe by which they are conſtituted— 
the clauſe which directs, and which grants to the mayor bai. 


liffs and burgeſſes of the town, about which there certainly 
is here ſome degree of obſcurity who are meant by the 
mayor bailiffs and burgeſſes and their ſucceſſors, © that the 
; “% mayor bailiffs and burgeſſes for the time being, or any 
' « twenty and fiveof them aſſembled, of whom the mayor and 
7 « one of the bailiffs ſhall be two, be and ſhall be, and may 
[ « exiſt a common council of the town, and ſhall be able and 
j be impowered in this form of a common council all thole 
„ things to do, ordain”—and that is no unimportant word, 


though you have heard the explanation that has been offered 


| of it all thoſe things to do ordain execute and perform : 
. | : 
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« as full a manner and form as the forty and one council- 
men of the ſaid town, in common council preſent and aſ- 
« ſembled, can do ordain execute or perform.” 


Whatever was meant by this clauſe, as to the perſons 
who are to do in the form of a common council, what. 
erer the forty one were enabled to do, it does refer to the 
ſorty one having at that time ſomething to execute—/ſomethin 
to do—ſomething to ordain execute or perform. The chu 
which had erected the forty one has not ſaid one word of 
what they ſhall do, except declaring that they ſhould take 
an oath for the due execution of their offices, without 
having defined in the charter what the particular offices 
were. But it is material for your conſideration, in applying 
the evidence, that, in point of fact, that is the oath of the 
year 1579, which was the oath taken by the common coun- 
eil then created in the reign of Elizabeth—that oath was, in 
point of fa, the oath exactly which was adminiſtered to 
and taken by thoſe forty and one perſons; which oath, 
though the terms of it do not expreflly ſay any thing about 
the making of by-laws (for the terms are — for the 
ſervice of the borough at large, is certainly preſcribed by 
an order which meant to convey to the perſons who are 
then named in it the power of making by-laws. It, having 
ſo conferred to thoſe perſons the power of making by-laws, 
preſcribed, among other things, an oath of duty; and 
that oath of duty theſe forty one perſons have taken. 


Theſe entries are to be received in evidence, as I told 
= before, by way of explaining the charters themſelves. 
it is to be underſtood that it was ſufficiently known, by 
reference to the uſage, what the forty and one were to do— 
why then, to be ſure, there would perhaps be no great dif- 
ficulty in the caſe, if the charter meant to refer to the uſage 
which prevailed in the borough, of the common council ma- 
king by-laws. The ſecond clauſe that I mentioned has ſub- 
ſtituted a quorum in the place of the one and forty without 
hying upon what occaſion they are to act whether with a 
concurrent juriſdition, or in default of the other, does not 
appear—but giving to certain perſons by the name of mayor 
dailiffs and burgeſſes, or any twenty five of them, the ſame 
* as the forty one common council preſent and aſſem- 
led—* to do ordain execute and perform“ and the term 
* ordain” does ſeem to me to import ſome power of making 
what may be called a by-law. 2» 


Gentlemen, this is the matter for your conſideration up- 
en this charter, applied to the evidence which has been 
| Nn brought 


bably, that this action is not well founded; and 
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brought before you. And, if you are fatisfied, that the 
uſage of the corporation, which I am directed that you are 
to take into your conſideration, was clearly and indiſputahly 
for the /ele# body of men to make by-laws at the time that 
the charter of William the third paſſed, and that this charter 
has referred to that »/age, then you will be of _— pro- 
that the by- 
law in queſtion, which was made by the co * 
large, was not made by the body which have the power of 
making by-laws.—If you ſhall ſee it in another light, and 
ſhould be of opinion, notwithſtanding this evidence brought 
before you of uſage in this ſelect y, that the power (ti 
reſided in the corporation at large of making this by-law— 
if you ſhould be ſatisfied, I ſay, that the power, notwith. 
ſanding this uſage, remained in the corporation at large, then 
the preſent by-law may be ſupported under that charter of 
Charles the fir ft, under which it is contended that they have 
a right to maintain this action. As you ſee it in one light, or 


the other—taking into your conſideration the evidence of 


uſage, as it appears from the entries in the books, down to 


the present time, you will find your verdict for the plaintiff 


or the defendant. If you are ſatisfied that the power res 
with the corporation at large, from the evidence you have 
heard this day, you will find your verdict for the plaintif, 
and give them the forty ſhillings in damages. But if you are 
not ſatisfied about that, you will find your verdict for the 


defendant. | 
VERDICT FOR THE PLAINTIFES. 
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Proceedings in the Court of King's Bench, on a motion for a 
third trial, on the 26 Day of April, 1793. 


The MaAaror, BAILIFFSs, and BuRGEsSES, 


oF LIVERPOOL, 


Againſt 


Tnouas GoLIGHTLY, Eq. 


— ———— .. —— — 


Mr. Juſtice Groſe read Mr. Baron Thompſon's report of 
the evidence. A. r 


Mr. Serjeant Adair, 


UPON the report of the learned judge which has juſt 
deen read 9 


Mr. Law. Has the learned judge ſtated in what manner 
de left it to the jury? the words were — If you think the 
* uſage clear, and that the charter meant to refer to it, then 
{ the action is nat maintainable, if notwithſtanding the evi- 
« dence, you think otherwiſe, then you are to find for the 
« plainti 2 


Mr. Serjeant Adair. I was juſt going to ſay, that upon 
the report of the learned judge as juſt now ſtated, I find my- 
ſelf ſomewhat at a loſs to addreſs myſelf upon that which I 
conceived to be the ground of this motion; for I conceive it 
to be upon the ſuppoſed miſ-· direction of the judge who tried 
the cauſe, in ſubmitting ſomething to the conſideration of 
the jury which ought not. There being nothing of that ſort 
upon the report, it containing nothing but that of the evidence 
that was given to the jury, and the jury upon that evidence 
ound a verdict for the plaintiff, I really don't know what I am 

to 
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to combat in this caſe, thus poſſeſſed of a verdi& upon a full 
hearing, the judge has not declared whether he is ſatisfied or 
not with that verdict, and the jury, having the whole. matter 
before them, have decided upon that evidence. f 


Mr. Erftine. That the verdict was decidedly. contrary to 
the 3 that is one ground; you come here: to. ſhi 
caule. — | 3 


Led Kenyon. 1 dont know: why you ſhould be ſhy, 500 


know what the queſtion 1s. 


Mr. Serjeant Adair. Iam very far from being ſhy, but my 
learned friends mean to contend, as it ſeems to me they muſt 
now to ſupport their rule, that upon the evidence ſtated in 
the learned judge's report, a verdict for the plaintiff could 
not in point of E be ſupported. Upon that ground, which 
ſeems the only one ſtated, I am perfectly ready to meet them, 
therefore I muſt take it up upon that ſuppoſition, that I am to 
contend before your Lordſhips that the verdict in this cauſe 
is ſo far from being contrary to law upon the evidence, that it 
is exactly the verdict that the jury ought to have found, and 
which Itruſt your Lordſhip would have directed them to have 
found if you had given any directions upon that ſubject. 


Lord Kenyon. 1 don't very well underſtand your Rate of 
the queſtion, how contrary to law. 


Mr. Serjeant Adair. The obſcurity ariſes from my not un- 
derſtanding the ground upon which they object to the verdict. 


Mr. Erftine. I wiſh not to be ſuppoſed to have abandoned 
any ground upon which this rule was moved, I only know 
this, that I have changed no opinion I ever had upon the 
ſubject, and that IJ mean to maintain this day every thing 
upon this ſubje&t that I ever did maintain. But on the 
ground your Lordſhip put to the learned ſerjeant, now we 
maintain, that nothing but_an uſage completely proved by 
them could give any effect and operation to the charter upon 
which they could ſtand, and that the charter, if the ks 
upon the evidence was with us, was deciſively in favour of 
the caſe that we came here to ſupport; and we maintain, 
that ſo far from having ſupported this evidence, that 1t 1s 
quite ſupported the other way, and that the whole evidence 
reported by the judge, which we perfectly well underſtand, is 
for us, and not againſt us—that is one ground. 


Mr. Serjeant Adair. With reſpe& to the firſt 2 — 
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ſtated by Mr. Erſkine, it is perfectly new to me, that it is 
incumbent upon thoſe who are, as I ſhall contend, and truſt I 
ſhall demonſtrate to the court, in poſſeſſion of the clear and 
unequivocal provifions of a charter ſay it = PP 
new to me, that it is incumbent upon them to produce any 
evidence of uſage in ſupport of that charter. I have always 
conſidered the law to be the direct reverſe, - and in truth that 
it is not incumbent upon thoſe who poſſeſs the proviſions of 
a charter favourable to the point on which they contend, to 
adduce any uſage in ſupport of it; but I underſtand the law 
to have been laid down and clearly ſettled thus That if it is 
true that the proviſions of the charter upon the point in 
queſtion are clear and unequivocal, that-no contrary uſage 
can prevail againſt thoſe proviſions, any more than-an uſage 
could prevail in the general law of the kingdom againſt the 
expreſs proviſions of an act of parliamennt. 


Your Lordſhip will do me the juſtice to'obſerve, that in 
ſtating that propoſition, I ſtate it as againſt the clear and 
unequivocal terms of the charter; for I am perfectly aware, 
— I have in no period whatever of this long depending 
cauſe, for a moment controverted this propoſition, either 
before the court or any jury, that if a fair and reaſonable 
doubt can occur to the mind of any man who reads the char- 
ter, what the meaning of that charter is upon the point in 
queſtion, that then the evidence of uſage is material, and 
greatly material, in order to explain that doubt. 2. Vun 


If therefore my friends can ſucceed in ſhewing the court, 
that upon the ſubſiſting charters under which the corporation 
if Liverpool act and diſcharge all their corporate functions, 
there is any reaſonable doubt that the mind of man can reſt 
upon in the conſtruction of the charters taken in themſelves, 
it will go a great way indeed to eſtabliſh what they contend 
for. They will then be entitled to avail themſelves of all the 
evidence of uſage which they have adduced upon the trial, 
ſuch as it is, — it will then be incumbent upon me to ſhew 
—— uſage was not ſufficient, or did not bear upon that 
queſtion. gf | eee 


I believe I need not trouble the court with authorities; 
I am ſure it is not my wiſh in a caſe when it will be my duty 
to give the court more trouble than I ſhould be inclined to 
do; it will not be neceſſary to take up time in ſtating autho- 
rities to eſtabliſh that propoſition—That againſt the clear 
and unambiguous proviſion of a charter, no uſage can pre- 
vail; till therefore that propoſition is controverted, I ſhall 
aſſume it to be the law, and upon that it will be only __ 
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ſary for me to ſtate to your Lordſhip what the proviſions of 
the charter reſpecting the ſubje& matter is. They have en. 
deavoured, from the terms of the ſubſequent charter of K. 

William, to throw 'a doubt upon the charter of Charles th, 
Fr; but I truſt it will appear perfectly plain to the court, 
that the proviſions of both charters, whether taken ſeparately, 
or taken together, one in aid of the other, that there is no 
ambiguity whatever in the conſtruction of either of theſe 
charters with reſpec to the ſubject in diſpute. 


It is neceſſary in order to make myſelf the leſs liable to be 
miſunderſtood, to ſay a word or two upon the manner in 
which this evidence of uſage was adduced, becauſe I perfectly 
well recolle the argument, which was very forcibly put, as 
every argument is forcibly put by my learned friend near me, 
and which ſeemed to make a great impreſſion upon the court 
on a former occaſion ; and giving it all that latitude of ſup. 
poſition that was open at that period, it was ſomewhat difh. 
cult to give an anſwer. | | 


Upon the firſt trial of this cauſe, it is in your lordſhips 
recollection, that a refuſal of evidence on the part of the de- 
fendant was general, no evidence was received on the part 
of the defendant, it was therefore certainly true, that the 
counſel for the defendants were at liberty to ſuppoſe in argu- 
ment any ſpecies of evidence, and that if it were poffible tha 
any evidence could have been adduced, that would have 
been material in the queſtion as it then ſtood before the court, 
that evidence ought to be received, and that the jury ſhould 
haye an opportunity of pronouncing their conſtruction u 
it, and I very well remember, in ſtating that ſuppoſition, 
my friend ſtated a ground which unqueſtionably would have 
been material evidence, and upon which it was difficult to 


" fay, that if it was ſuppoſed poſſible that ſuch evidence as that 


could be adduced, the cauſe ſhould not undergo a reviſion, 
and be a ſecond time tried; for, ſaid my friend, if in theſe 
immenſe volumes which lie upon your table, I can ſhew 
from a ſeries of entries, that antecedent to this charter, there 
exiſted in the corporation of Liverpool, an eſtabliſhed body 
of common council, known and diſtinguiſhed as well by the 
name of Mayor, Bailiffs and Burgeſſes, as by any other name; 
can it by my friend be contended, that in that caſe the evi- 
dence would not be material; and that when the charter 
22 the power of making by-iaws in terms to the Mayor, 

ailiffi and Burgeſſes, evidence of uninterrupted uſage, and 
entries which ſhall ſhew that was the name by which the 
common council were at all times, or at ſometimes — leaſt 
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known, will it not be then material to ſhew that the com- 
mon council might be meant by this charter as well as the 
corporation at large ? 


I underſtand that was one of the leading grounds upon 
which the cauſe went down to a re-trial, I will venture to 
ſay, that upon a reviſion of theſe entries before the court, that 
ſuppoſition took its riſe in the _—— of my friend's imagina- 
tion; for ſo far from that ſeries of evidence which is con- 
tended for, there is not any one entry which was read 
upon the trial, and therefore I in my turn, am at liberty to 
preſume that no ſuch entry exiſts, by which it appears that 
the common council of Liverpool, whether it acted in one 
capacity or in another, had ever been known or diſtin- 
guiſhed by the name of Mayor, Bailiffs and Burge/ſes; no one 
entry in which that name has ever been applied, otherwiſe 
than to the corporation at _ Were it otherwiſe, I will 
venture to ſay that the conſtitution of the corporation of 
Liverpool would be thrown into a ſtate of uncertainty like 
that of no other corporation in the kingdom. 


Your lordſhips will find that the charter of King William 
creates a new common council, and gives them diſtinct 
power ; it diſtinguiſhes and deſcribes the common council, 
when it means to ſpeak of the common council, in terms 
clearly confined to that body, and gives them diſtin& power; 
when it means to ſpeak of the body at large, and in caſes. 
where it is agreed on all hands and where no doubt has been 
attempted to be raiſed, that it means to ſpeak of the body at 
large only, it makes uſe of the terms, the Mayor, Bailiff 
and Burgeſſes, and no other, expreſsly in contra-diſtinftion to 
the power it gives to the common council. The foundation 
therefore upon which I reſt, and upon which I am ready to 
admit my whole argument in ſupport of this verdict depends, 
is that which I have ſtated to your lordſhips; that if I ſuc- 
ceed in ſhewing, that from the terms of the charter, a well 
grounded doubt cannot be raiſed, the evidence of uſage that 
has been received when we know what it is, and to what it 
applies, turns out to be immaterial. 


Some of my learned friends were ready enough to attempt 
in ſome ſtages of this cauſe to contend, that there was an am- 
biguity in the conſtruction even of the charter of Charles the 
Fir, I think that has not been very ſeriouſly contended 
for, it is a ground which would require the ſupport of all 
the abilities by which it was at firſt ſuggeſted, and in which 
I truſt that al that ability would be found inſufficient; — 

cauſe 
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cauſe the words in which the power of making by-laws is 
granted to the corporation at large in the charter of Carle, 
the Firft, are ſuch upon which it ſeems to me no ingenuity 
can raiſe a doubt; I mean the Mayor, Bailiffs and Burgeſti; 
that is the general name of the corporation, it then ſtates the 
grant to the ſaid Mayor, Bailiffs and Bargeſſes of the town 
aforeſaid, and their ſucceſſors. Firſt the grant is to them, 
and then it ſtates--who ſhall do the thing. The grant js to 
the Mayer, Bailiffs, and Burge/ſes, and I remember it was inge. 
niouſly argued, that all grants ought to be ſo, by whomſoever 
to be carried into execution, but it does nat ſtop there, 
„that the Mayor, Bailiſ, and Burge//es of the town afore- 
* ſaid, for the time being, or the greater part of them, of 
„ whom the {laid Mayor, and one of the Bazliffs of the town 
£ aforeſaid for the time being we will to be two, upon pub. 
lic notice thereof given, for that ſe afleinbled, may 
and ſhajl have, power of making by-laws” I need not 
repeat the-terms, 'they are as large as ever are uſed in giving 
that POWER. (i bo hf 3 i £277 001141 „„. 


Then the grant is in the corporate deſcription to the 
Mayer, Bailiffr, and Burgeſſes; it is, that the ſame body to 
whom the grant is made, ſhall do the thing granted; for it 
is à grant to the Mayor, Bailißi, and Burgeſſes, and their 
ſucceſſors, that the Mayor, Bailiſ, and Burgeſſes, ſhall ſo do. 
It is therefore impoſſible, as it ſeems to me, I confeſs, for 
any ingenuity, how great ſoever, to prove that in that very 

ſentence, Mayor, Bailiffs, and Burge in one line, means 
8 different from Mayor, Bailiffs, and Burgeſſes in the 
other. C5 inn, SIRE vi 7% „ ov 1064 Bb 


My lords, it ſtates alſo the mode of electing a Mayor, and 
which proviſion is by no means immaterial for your lord- 
ſhip's conſideration, . becauſe it is.agreed on all hands now, 
after this cauſe has been moſt thoroughly canvaſſed, upon 
the diſcuſſion that it has met with, of two very long trials, 
it is agreed on all hands, that the right of electing the Mayr 
by the charter and uſage, down to the preſent moment, is in 
dhe corporation at large. un, ov 4; Ne FH 


Let us; ſee then in what terms that right of electing the 
Mayer, which is agreed to be in the corporation at large, i 
granted. It is granted in the very words in which the 
power of making by-laws is granted, for it is granted to the 
* Mayor, Bailiffs, and Bargain and their ſucceſſors, that the 
„Mayor, Bailiffs, and Burgeſſes aforeſaid, for the time being, 
& or the greater part of them, from time to time, in all fu- 
ture time, may and ſhall have power and authority 2 
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« and every year, for ever, at the feaſt of St. Luke, to chooſe 
« and name, and that they may chooſe and name one of 
« themſelves, who ſhall be Mayor.” The ſame terms are 
made uſe of in the power of electing Bailif5, and it is alſo 
zimitted on all hands, that the power of electing Bailiff was 
inveſted, and is exerciſed at this moment, by the corporation 
large. 


It is clear and manifeſt therefore, that throughout the 
charter of Charles the firſt, the words Mayor, Bailiffs, and 
Bugeſſes, means the corporation at large; and if it means 
the corporation at large in the important inſtances that I 
fated to the court, of the election of Mayor, and the election 
of Bailiffs, which are the principal officers of the corpora- 
tion, Upon what ground of conſtruction? Upon what 

und of common ſenſe can it be contended, that we are to 
inderſtand differently, when the ſame words are uſed, and 
n the lame order in another part, without any thing in the 
charter to ſhew that they are uſed in a different ſenſe ? I be- 
leve it is unneceſſary to trouble the court more upon the 
carter of Charles the firſt, upon which, I think, it is impoſ- 
ible to raiſe a doubt. Then let us proceed to ſee whether 
dis charter, with reſpe& to the ſubject matter, (for that 
nl always by your lordſhip and the court be attended to) 
vhether with reſpect to the ſubject matter in queſtion, any 
iteration of the charter of Charles the firſt, is introduced in 
de charter of King William, or any ambiguity thrown upon 
uy expreſſion in that charter. 


In the firſt place, the charter of King William, after re- 
dung the material parts of the charter of Charles the firſt, 
nd among the reſt, in terms reciting the power of making 
aus granted to the corporation at large, proceeds in the 
rongeſt terms to confirm that charter ” recited. + We 
"do hereby approve and ratify all and ſingular the ſame 
" iranchiſes (which had been immediately before recited b 

" inſpeximus) to our beloved the Mayor, and Bailiff, in theſe 
" preſents hereafter named, and to the Mayor, Bailiff and 
W Purges, of the town aforeſaid, and their ſucceſſors; by 
"the tenor of theſe preſents, we grant and confirm as the 
" before-mentioned charters, or letters patent do rationally 
"teſtify, and as the ſame Mayer, Bailiffs, and Burgeſſes, of 
"the ſaid town of Liverpool, or their predeceſſors, ever 
did, or might, or ought, to uſe and enjoy the ſaid fran- 
' Chiſes, liberties, privileges, quittances, and immunities, 
although the ſaid Mayor, . Bai/iffs, and Burgeſſes, of the 
ame town, or their predeceſſors, have abuſed, or not 


Oo “ uſed, 


* 
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& uſed, the ſaid franchiſes, liberties, privileges, quittances, 


„and immunities, or ſome or any of them.“ 


Then we have a direct confirmation of the, charter of 
Charles the firft, with an expreſs proviſion, that the omiſſion 
of the exerciſe of any of theſe rights and gorges anterior 
to the granting the charter of King William in the Mays, 
— * and Burgeſſes, to whom theſe privileges were granted, 
ſhould not prejudice their right, but that notwithſtanding 
any ſuch omiſſion in point of exerciſe in the corporation, 
the charter of William is to reſtore the corporation of Liver 
pool (in whatever manner they may have conducted them. 
ſelves from the time of granting the charter of Charles the 
firſt, to the time of that of King William) to all the rights 
they enjoyed under the charter of Charles the ſirſt, not ex- 
preſsly taken away and altered by the charter of King Willian, 
although they may not have uſed or exerciſed theſe rights; 
and therefore it would have been idle to have called upon us 
to prove the exerciſe of the right of making by-laws in the 
intermediate time, between the charter of Charles the fi, 
and the charter of Villiam; the charter of William having 
expreſsly revived, and granted by confirmation and inſpeximu; 


all the rights which they claimed by the conſtruction of the r 
charter of Charles the firſt, although they might have abuſec 
or not uſed the ſame. 0 
It being clear from this recital by iaſpeximus, that the charter K 
of William confirmed the charter of Charles the firft in th g. 
ſtrongeſt manner, except ſo far as that charter expreſsly al 7; 
directly varies the proviſions of it, it remains to ſee whethe * 
it has in any reſpec varied the proviſions with reſpet 1 ,: 
the making of by-laws. Now I think it is not totally imma .., 
terial to obſerve (for it cannot be contended that theſe par 0h 
of the charter which have been in terms recited and ſtated ii | 
the in/peximus of King William, were out of the view au :. 
contemplation of the perſons granting the charter of X. bs 
William; they had it therefore before them at the time Qi ; 
framing the charter,) that the power of making by-laws Wl |: 
the corporation of Liverpool, had been in direct terms grant 
to the | "pin Bailiffs, and Burgeſſes: if therefore, it had bee 
the intention of the framers of the charter of Fillan, te 
have taken away that power from the Mayor, Bailiſ 20 ; :: 
Burgeſſes, and to have veſted it in another body, is it poſh 
to haye conceived, that having cited that very clauſe whi 
gives it to the corporation at large, they ſhould. follow it cor. 
a general confirmation, and in no part of that charter (hou . 
they ſtate one word, which conveys that power to ano ., ., 


body.. 7 
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The charter of William goes on to ſtate the illegal and 
frreptitious charter of Charles the ſecond ; it reprobates the 
manner in which that charter was obtained, it reprobates 
the alterations that were made by that charter in the govern- 
ment of the ſaid town; now, though there are unqueſtiona- 
bly alterations which are expreſsly, and are now agreed on all 
hands to be ſet right by the charter of Wilkam, which will 
atisfy theſe words, becauſe there had alterations been made 
in the election of Mayor, in the election of Bailifs, and in 
certain other elections by the charter of Charles the ſecond, 
which are ſet right, and redreſſed by the charter of William, 
ind are carried back to the former uſage, yet it cannot be de- 
nied, that one of the alterations made in the government, for 
that is the word, —in the government of the ſaid town—that 
one of thoſe alterations was the taking of the power of mak- 
ing by-laws from the corporation at large, and giving it to 
the common conncil. That was in point of fact one of the 
iterations made by the charter of Charles the ſecond; whether 
t was one which the charter of William meant to reſcind or 
not, is a queſtion to be argued, but in point of fact it was 
one of thoſe alterations made by the charter which is ſo re- 
probated. 5 

The charter of William, then proceeds to do what the 
charter of Charles the firſt had not done, to appoint in ſpecific 
terms a common council, and it might pretty ſtrongly have 
been contended, and indeed the evidence that has been read 
fill leaves it open to contend, that except by the charter of 
Charles the ſecond, which is abrogated, no regular conſtituted 
and permanent common council, had been in the corporation 
of Liverpool, till erected by the charter of William; and with 
reſpet to a ſpecific body of a regular permanent common 
council, kept up by regular election and ſucceſſion, I cannot 
but conſider it in a great degree as created, rather than con- 
irmed, by the charter of William. But I don't ſtate that as a 
neceſſary ground, or any fundamental part of my argument, 
t appoints, that in future there ſhall be a common council 
of forty one honeſt and diſcreet men of the Burgeſs. 


Mr. Law. The charter of Charles the ſecond my learned 
friend ſtates, gave the power of chooſing a common council 
t ſays nothing about it. 


Mr. Serjeant Adair. Jam obliged to my friend for the 
correction; the charter of King William 7 — this common 
council, and makes a change in the conſtitution with reſpect 
'0 the Mayor for as by the charter of Charles the firft, the 


l 
[ 
4 
| 
1 
1 


removing the chief officers of the corporation, the 
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Mayor might be elected from among, and by the Burg 

by the charter of Xing William, he can only be elected from 
2 council; becauſe in reg common coun. 
ih, it ſays, of whom one 75 them Hall be Mayor—the like al. 
teration is made with reſpe& to the Bailiffs, It proceeds to 
ſtate by whom the Mayor and Bailiffs were ſo appointed 
to be the common council, it is ſtated by whom they ſhall be 
removable; and it is material to obſerve, that the power of 


the Bailiffs, and the Aldermen, is all veſted in the common 
council by the charter of William. And I obſerve, for the 
popes of meeting an argument, which has been uſed in 

ome ſtages of this buſineſs, that the charter of William.aQted 
nugatory in creating a common council, having given (it was 
once contended) no material powers at all but the right of 
chooſing a ſword bearer ; that cannot be contended, becauſe 
it is a moſt materia] ſhare ;—indeed in the gpvernment of a 
corporation, when the principal officers of «nat corporation Wir 
are removable by the common council, the Mayor, the Bai. 1 
liffs, the Aldermen, the common council themſelves, the Wiz! 
town clerk,. and ſome inferior officers, are removable by the 
common council—there are therefore, very important pow. 
ers given in expreſs terms by the charter of William, to the 
common council which it had created, and in fact created it cnt! 
for the better government of the town, 


Then this may be a proper opportunity to ſay a fingle Wir: 
word upon what I conceive, where the charters are filent wtur 
with reſpe& to the power of a common council, to be their 
natural office and power. I conceive that a common coun- 
cil as ſuch, by the general law of corporations, and the conſti. 
tution of them, is not neceſſarily a legiſlative body, but is an 
executive council—and my lords, 5 warranted in that 
from the general principle of law, which is not contradifted, 
that in all corporations where the charter is ſilent as to the 

wer of making by-laws, that the power of making by-laws 

is incident to the corporation, but it is incident to the body 

at large; and that where the charter grants a power of mak- 

ing by-laws without ſaying by whom, in like manner that 

Pet veſts in the perſons to whom granted, viz, the whole 
y. 


The common council therefore, as ſuch, is not neceſſarily 
the legiſlative body, it may be ſo or not according to the ne 
conſtitution of the corporation, but it is a council to a 


the Mayor by its advice, and by ſuch executive orders, 55 
may 
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yay be thought fit to be made by authority of the Mayor, and 
ith the aſſiſtance of his council, from time to time, in the 
xgulation, order, and good government, of the corpora- 
on; the functions of a common council in a corporation, 
one may preſume to extend the compariſon ſo far, may 
| compared to the functions of the different executive coun- 
als in he kingdom at — They are in certain inſtances, 
p make orders and regu ations for the conduct of the exe- 
ative government, and enforcing the meaſures of the exe- 
ative government, which are in their nature perfectly diſ- 
int from the legiſlative body. 


and ſo in corporations, which are miniature epitomes 
the great conſtitution of the kingdom that of London, 
Nia, and many others, are markedly ſo; which ſhews that 
ke common council in its nature, 1s not the legiſlative body 
the corporation, but an executive council to aſſiſt the 
weiſtracy by its advice; therefore I contend, that the ar- 
ument of my friend would not have had much weight in 
e, even if no expreſs power had been given to the com- 
an council by the charter of William—that the creation of 
n body, and giving it a permanent and local habitation 
ud 2 name in the conſtitution of Liverpool in future, and 
mtinuing it by elections, would not have been nugatory, 
en if it had granted no expreſs power to that corporation 
all; for by the creation of that common council, thoſe 
wers would have veſted in the common council which 
tturally belong to it; they would have been a council to aſ- 
the Mayor—the Mayor in that council, would have tranſ- 
ed the neceſſary buſineſs of the corporation—the revenues 
the corporation would have been under the management 
the common council, which is part of the executive, and 
t the legiſlative management of a corporation; and in ſhort, 
thing but the legiſlative authority would, by the ſimple 
tation of a common council alone, without any expreſs 
wers granted to it, have been tranſacted by thoſe magiſ- 
ates in that council, and with the aſſiſtance of that coun- 
l; and therefore, the creation of ſuch council, would have 
Wen far from a nugatory act, even if thoſe large powers I 

tntioned before, Fad not been given in expreſs terms ;—T 
frefore truſt my friends can draw no argument whatever, 
m the want of giving further 4 in expreſs terms. 

e 


5 YT» YM 


oe charter of William, it was the intention of thoſe wha 
Ie med that charter, to give it every power whatever, legiſ- 
x We, as well as executive. 

ay Your 
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Your lordſhip finds, that in the charter of William, when 
the grants are made to the corporation at large, they are dif, 
tinctly mentioned in their corporate deſcription in the ſame 
terms, as in that of the charter of Charles the fir. Ye 
lordſhip finds, that in the charter of William, when the com 
mon council is ſpoken of, it is not called the Mayor, Bailif; 
and Burgeſſes, but it is called in direct terms the commoy 
council, except when N of the Aldermen, unleſs the 
happen to be removed for a reaſonable cauſe by the Mayy 
Bailiffs, and common council for the time being, or thy 
greater part of them—in the ſame way, the common council 
men themſelves are to be removed by them, or the majo 
part of them—the town clerk in the ſame worcs—ſo in th 
charter of William, whenever it deſigns a diſtinction betweet 
the corporation at large, and the ſele& body (the commo 
council) that it had eſtabliſhed, in fact it keeps up through 
out, in the mode of expreſſion, the diſtinction between th: 
ſelect body, and the body of the corporation at large. It doe 
not let in that argument on the other ſide, by the recital « 
the grant that whoever is to exerciſe it, it ſhould be by th 
Mayor, Bailiffs, and Burgeſſes. They grant to the May 
Bailiff, and Burgeſſes of the ſaid town, and their ſutceſſor 
that the common council aſſembled, may have power to eled 
and nominate the Sub-Bailif5. 


So your lordſhip fees, that at the very moment when 
is making the grant to the corporation. at large, it never ei 
tered into their head to ſuppoſe, that by thefe words, 
Bailiffs, and Burgeſſes, any thing would be conveyed tp tl 
common — becauſe having made the grant of t 
ma of electing Sub-Batliffs, it in terms ſays, © ſhall be elette 

the Mayor, Bailiff5, and Burgeſſes,” — Therefore with a fit 
gle inſtance, which J ſhall hereafter advert to, for I do n 
mean to' paſs it unnoticed, the charter of King William, un 
formly throughout, keeps up the marked diſtinction betwes 
the ſelect body which it had eſtabliſhed, and the corporatic 
at large; when it is ſpeaking of the powers of one, and! 
it grants them to the corporation at large, it never fancies tn 
that conveys it to the common council for it goes on to {a 
where it intends it ſhall be exerciſed by the common counc 


me 
and that diſtinction is never loſt fight of, unleſs it be co ad 
tended to be ſo in the clauſe which has been noticed in a «of 

the 


ment, as throwing an —_— upon that charter, and ti 
16 certainly.a very remarkable c 1 and it is ſomewhat di 
cult in itſelf, to give a ſatisfactory and reaſonable conſtru 


tion upon; but it is not for me to undertake to conſtr 
eve 


Mx. SsRIZANT ADAIR: 311 


* rt of this charter, if I can ſucceed in ſhewing your 
brdſhips, that the ambiguity or difficulty in any part of this 
charter, is not ſuch as bears upon the ſubje& matter of this 
cauſe, or refers, or has connexion, with the ſubject matter 
of this cauſe. 


The clauſe is, And we further will, and by theſe pre- 
ſents, for ourſelves, our heirs and ſucceſſors—we grant to 
« the ſaid Mayor, Bailiffs, and Burgeſſes, of the ſaid town, for 
the time being, or any twenty and five of them aſſembled, 
« of whom the Mayer, and one of the Bailiff of the ſaid 
„town for the time being, we will to be two, be ſhall be, 
«and may exiſt a common council of the ſaid town, and 
« ſhall be able, and be empowered in this form of a com- 
mon council; all theſe things to do, ordain, execute, and 
perform, in as full a manner, and form, as the forty and 
% one council men of the ſaid town, in common council 
preſent, and aſſembled, can do, ordain, execute, or per- 
A form,” Now the argument that is attempted to be ex- 
torted from this clauſe is, 


Mr. Juſtice Groſe, There is a word in the charter, which 
þſlipt out of the tranſlation which I read, in as full a man- 
ter, and form, as all the common council; if I am wrong, 
jou will ſet me right. 


Mr. Law. That is extremely important. 


Mr, Heywood. It is in the notes to the printed copy, in 
ene edition. 


Mr. Serjeant Adair. The uſe that has been endeavoured 
v be made of this clauſe is, that in this part, at leaſt of the 
charter of William, the word Mayor, Bailiffs, and Burgeſſes, 
aludes to the common council, and in order to give 
lat its full effect, (for without that it does not ſeem to me, 
tat it will have any application) it is neceſſary for them to 
ontend, and they have contended, that by this common 
J council ſpoken of in the clauſe, I am now ſtating 
o the court, that by this common council ſo deſcribed, is 
meant the ſame common conncil that was before eſtabliſhed, 
nd that the twenty and five, is to be conſidered as a quorum 
f the forty one ;—without they ſucceed in eſtabliſhing that, 
be ground of this argument totally ſlips from under them, 
lor if this be, of whatever kind, a different common council 


tom that eſtabliſhed under the name of forty one, if it be in 
| whatever 
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Whatever ſhape, a different common council, then it is 
far from furniſhing an argument for them, that the ar, 
ment makes for us; becauſe when ſpeaking of the comme 
council of forty one, which are their council, it always e 
tinguiſhes them from the Mayor, Bailiffs, and Burgeſſe;; b 
ſpeaking of ſome other common council, it makes uſe of t 
ayor, Bailiffs, and Burgeſſes, the ground of their argun 
totally fails. | mY 


I have already ſaid, that it is not incumbent upon 
to ſtate what this clauſe preciſely means, if T can ſatisfy i 
court what it does not mean. It is no further neceſſary fd 
me to ſtate what it does mean, than as a means for ſhewir 
that it does not mean what they contend—then let us tak 
this in any rule of conſtruction. If we are to fuppoſe tl 
by this clauſe is meant the ſame body as the forty one, mer 
tioned a few pages ago, we are to ſuppoſe an introduction of 
diſtin claſs, without the ſmalleſt degree of neceſſity, ar 
for no other purpoſe whatever, than that of creating pe 

lexity and confuſion; for if it were the intention of ti 
framers of this charter, that the common council of forty or 
ſhould be known and diftinguifhed by the name of Max 
Bailiffs, and Burgeſſes, and that twenty five of them ſhoul 
be a quorum, neceſſary to proceed to bufineſs—this clauſ 
was wholly unneceſſary and nugatory. EI 


Let us revert back to the terms in which the commo 
council of forty one is eſtabliſhed. ** We will there ſh: 
te be for ever after, the officers and miniſters following, tt 
& wit, forty and one honeſt and diſcreet men, of the Burgeſ 
« of the town aforeſaid, who ſhall be, and be called th 
common council of the ſaid town.” It is not that an 
forty one of the Burgeſſes ſhall be, and be called a commot 
council, but it takes forty one out of the general body, ſepe 
rates, and ſelects them from the reſt, and ſays that they ſha 
in future be, and be called a common council, they are take! 
from amongſt the body, and are totally, and for ever, fepa 
rated from them as to theſe functions, and they are eſtabliſe 
as a diſtin body, by the known name of a common councilg 
Then if it were intended that they, or any twenty five 0 
them ſhould do, what all the forty one might do, perhap 
there was occaſion for a ſeparate claſs ; would it not have ru 
thus, that there ſhould be forty one honeſt and diſcreet men 
of the Burgeſs of the town aforeſaid, who, or any twenty five 
of them, ſhould be, and be called a common council, 


+ 4 
- ** i 
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Ma. SzRjzant Apr. | 313 


Lord Kenyon. You might have put it ina different phraſe 
to be ſure ; is not the ſame idea conveyed by both the one and 
the other expreſſion ? . 355 


Mr. Serjeant Adair. There the propoſition would have 
been clear, that any twenty five of them would have poſſeſſed 
the power of the whole common council, and it would have 
been eaſy, plain, and diſtin, according to the natural 
language, and had it been the intention of the parties, it muſt 
have come into their minds in that place, where they were 
ſtating what the common council ſhould do, but throughout 
the whole of this charter, where the charter ſpeaks particu- 
arly in terms of what the common council ſhould do, it is 
contrary to this proviſton that they or any twenty five of 
them ſhall do it, for it is in all caſes, that they or the major 
part of them in common council aſſembled ſhall do it. 


Now we need not tell your lordſhip that twenty five is 
not neceſſarily, the major part of forty one, that twenty one 
is, and therefore all thoſe clauſes of the charter which ſays 
that they or the major part of them in common council 
afembled ſhall be competent to do acts, are not only nuga- 
tory, but falſe and: inaccurate, provided they are the ſame 
body who have no authority to act with a leſs number than 


twenty five. 


That I may ſhew to the court that I do not ſtate this light- 
lf; ſpeaking of the removal of aldermen, which is to be by 
the comnion council, it ſays, they are to be removed by 
the mayor bailiffs and common council for the time being, 
or the greater part of them. Then can it be contended 
that twenty five are neceſſary to remove an alderman ? but 
peaking of what the common council ſhall do, as ſuch, (the 
common council eſtabliſhed by the charter) it ſays © they 
or the greater part of them,” then inthe ſame way the com- 
mon councilmen ſhallbe removed by the mayor, bailiffs, and 
common council of the ſaid town, or the major part of them 
for the time being, that is the major part of the forty one. 
Then it is ſaid, (after it has been diſtinctly ſtated in theſe 
two material} inſtances) that whatever is to be done by 
the council of forty one, may be done by them, or the 
major part of them, in common council aſſembled; it then 
immediately proceeds to the clauſe in queſtion, and 
that the mayor and bailiffs, or any twenty five of them 
" aſſembled,” and it is not e obſerve there, that 
does not ſay in common council aſſembled, but if one was 
o find a — conſtruction for this clauſe, which as I 
ave ſtated, is no otherwiſe neceſſary than to exclude the 

P Þ conſtruction 
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conſtruction contended for; it would be this, the co 


cobncil throughout, is directed to-beaſſembled eo nomine 2 


common council, and the major part of them A 


council aſſembled are authorized to tranſact buſineſs; the 
charter contains a former proviſion, by which it is directed. 


in what manner the mayor bailiffs and burgeſſes fhall be 
aſſembled; then they are to be: aſſembled by ſummons from 
the mayor, witk notice given, ſo that the form of aſſembling 
the mayor © bailiffs and: burgeſſes is directed in the charter, 
and the form of aſſembling the common council is no other. 
wiſe ſpecified, than that it ſhall be the forty one, or the great - 
er part of them, in common council aſſembled, Therefore 
it will be extremely difficult to contend, under theſe clauſes 
of the charter, that any twenty one of the forty one, pro- 
vided they are of the common council, might. do all the 
acts that the forty one might do. This, as it ſeems to me, 
can only be conſtrued as forming a different body from the 
council of forty one, who ſhould have power if it is called, 
to do the acts that all the forty one might do, the mayor bai- 
Iiffs and bufgeſſes for the time being or any twenty five of 
them aſſembſed. It has been aſked; -What,. ſhall the mayor 
have a power to ſelect any twenty-five of the burgeſſes, and 
to call them together at any time when he pleaſes, and make 
them a common council, and give them all the forms of 
the common council? this (ſay they) would be putting a deſ- 
potic power in them ; no, I contend that the charter would 
admit of no ſuch conſtruction, for that the word aſſembled 
means, duly aſſembled, for in all charters and legal inſtry- 
ments, that which is required to be done is required to be 
e The charter has already told us how the mayor 
— iffs aud burgeſſes are to be duly aſſembled, they are to 
de duly aſſembled by the mayor upon public ſummons, with 
notice of the Tr of their meeting, and w hen they, are ſo 
| 1 they may proceed to act as a common coun- 
Chl, nn ee SD HEHE ne, no. i. da mio bg! 
Then it is faid, we create theſe two concurrent authorities 
in the corporation. What the policy or; what the motive 


that actuated the framer of this charter may be 1 am not 


bound to Rate, but it may very well be this, that the ky 
may de at liberty fo avail himſelf of the advice of that {ur- 
ther executive council which the charter has eſtabliſhed for- 
ever, and kept up by election; or if he chooſes ta take the 
advice of the corporation at large, he- may. duly aſſemble 
that corporation, and having duly afſembled it with that pub 


lic notice, any twenty five of them may give him that advice, 
And may act ab 4 common counci' might do. Or this pro 
48.21 : q vi 
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viſion might be neceſſary, as I think. it was hinted once from 
z very high authority, in daſe of neglect or failure in the 
common council to diſcharge their duty. There is no imme- 
diate proviſion in that charter fur the mode of aſſembling 
the common council by the mayor, "Dn 


The common council may not perhaps aſſemble upon the 
order of the mayor, a majority of them may not meet, and a 
majority are neceſſary to tranſact buſineſs, twenty one out of 
forty one are not ſo eaſily obtained, as twenty five out of the 
whole body of burgeſſes, and therefore at times, when by 
abſence, ſickneſs, or neglect of duty, upon the preſſing or ur- 

t affairs of the corporation, the mayor may not be able to 
et together twenty one out of forty one, he may be able to 
get together by calling an aſſembly of the burgeſſes at large, 
twenty five or more, of whoſe advice he may be able to avail 
himſelf, therefore there is nothing abſurd, there is nothing 
contradictory in this provifion, if we ſuppoſe it to mean a 
lifferent kind of common council from that of forty one, but 
it is perfectly ridiculous if we ſuppoſe that to mean the ſame, 
decauſe after every proviſion the charter, which ſpeaks of 
the common council eo nomine, directs that its authority 
may be exerciſed by the greater part of forty ong. This pro- 
viſon ſtates that twenty five may do as much as the forty 
one. 8 


There is another thing which ſtrongly ſnews they did 
zot mean the ſame body; for in order to enable this common 
council, (and the words are not immaterial, in this form of 4 
ummon council, and twenty five of them aſſembled, ſhall be and 
may exiſt a common council,) it was unneceſſary to ſay if it 
meant that the forty one ſhould be aſſembled, that they ſhall 
be and exiſt a common council, for they were created ſo be- 
fore, but they ſhall be and exiſt a common council, and in 
this form of a common council ſhall do all thoſe things that 
al the forty one might do. In what form? it is not a form 
it all differing from the other, if this is ſuppoſed to relate to 
the forty one, it is the ſame form ofa common council; then, 
that they ſhould do it in this form, muſt mean, that ſame 
other body ſo convened and aſſembled, and not called as a 
common council eo nomine, may in that exiſt as a common 
council when they are aſſembled, and in that form of a com- 
mon council tranſaQ buſineſs. But when they are ſo aſſem- 
bled, in that form of a common council, I ſubmit that there 
are many things requiſite which, are not added to the com- 
mon council of forty one, for in order to make any act 
valid which the twenty ſiye ſhall do in this form of a com- 

men 


ting any quorum at all, it is then manifeſt that of one body 


RY 


mayor and one of the bailiffs ſhall be two; but when they ſay 


dered as a part of the forty” one, though before upon that 
clavife we have found the charter ſpeaking that the forty one, 
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mon'eounti},'the mayor and one of che bailufs are indiſpen- 
ſably neceſſary. Your lordſhip fees that it provides againſt 
the abuſe of this kind of council, that this kind of counci! . 
ſhould not be a mere popular -afſembly without the chief Wo 
magiſtrates of the corporation concurring, 1! 


Mr. Law.” I aſk-pardon, but there is a materiabdifference Wl: 
in the learned ſerjeant's ſtatement ; it is not in this form of 
common council but in this common council. 0 


Mr. Serjeant Adair. I will not ſpend much of your 
lordſhips time upon a ſubje& ſo immaterial as that, but the 
word certainly does not afford a leſs ſtrong inference, forthe 
argument I have been uſing, but when they act eo modo, the 
common council are required to have the preſence of the 
mayor and one of the bailiffs, there is no ſuch requiſite for 
the common council when the common council are to re. 
move un alderman it is neceflary that the mayor and one of 
the bailiffs ſhould be of the quorum, when they are to do 
any one of the acts which is diſtinctly in terms given to the 
former one, there is a clauſe that requires the mayor and 
bailiffs, but it is that they ſnall be by the mayor bailiffs and 
common council; or the greater part of them, without ſta- 


they thought it neceſſary to make a quorum; that the other 
was a body in which they did not think it neceſſary to have 
a quorum, and they are ſpeaking of different bodies, for when 
they ſtate what is to be done by the forty one, it is unequivo: 
cally clear there is no quorum, and not a word that the 


what ſhall be done by the twenty five that are ſubſtituted in 
the place of the forty one, and eo modo, as common council, 
are to do buſineſs, it is expreſſly ſtated they ſhall do no bufi- 
neſs at all without the mayor and bailiffs. I therefore con, Wi": 
tend; that whatever might be the motive for giving this dou- if C 
ble form of a common council, it is manifeſt that it means WW” 
ſomewhat different from the forty and one. 


] have dwelt the longer perhaps upon that part of my 
argument, becauſe it ſeemed to me the only thing like an am- r 
biguity that was to be found in any part of this charter. tur 
The obſervations Thave ſtated, refer to the clauſes upon the 
forty one in which they are ſpoken of prior to that relating 
tothe'twenty five: now, if the twenty five were to be confi- 


or 
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p thoſe acts, if it meant the fort one, wherever the forty 
ge were afterwards mentioned, it ſhould be that they or 
wenty five of them, inſtead of that, after that clauſe, as well 
before, we find the charter whenever it ſpeaks of the fort 

ur, goes on in the ſame way and in the ſame terms. f 


"ap _ 7 
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tis clauſe of the twenty five, ſpeaking of the election of 
kþ-bailiffs, it ſays, we grant to the mayor bailiffs and burgeſ- 
& and their ſucceſſors, that the common council aſſembled, 
not, and any twenty five of them, or the greater part of them) 


tis as well as before, and therefore if we ſuppoſe, that from 
ninaccuracy, or inadvertence, the framers of this charter, 
tough they meant that twenty five ſhould be neceſſary, ſtill 
heak of the common council or the greater part of them 
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krdly to be ſuppoſed they ſhould forget it in the ſubſe- 
went part of the charter. | 


| therefore contend that there is no ambiguity whatever 
a the charter of King William, that the charter of William 
roughout ſpeaks in terms perfectly diſtinct and definite, and 
bons perfectly well when it intends to ſpeak of the mayor 
kilifs and burgeſſes, the body at large, and when it intends 
vipeak of the common council in whatever form it ſhall be 
td, Then is there, therefore, any thing upon the conſtruc- 
lon on which uſage can operate, if the power of making 
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rage in the charter of Charles the firſt, If that charter 
i Charles the firſt is confirmed by the charter of King 
Viliam with the exception only of what in expreſs terms is 
itered and done away, if the charter of King M illiam makes 
0 mention at all of the power of making by-laws, it there- 
Wire as I contend cannot affect it, for having confirmed that 
darter which granted it, except ſo far as it is altered by that 


oe + + 


throughout the charter of King. William, the expreſſion 
lled to expreſs the common council, where it is clear the 
ommon council is meant, is kept perfectly diſtinct from the 
upreſſion uſed to expreſs the corporation at large, here it 
clear the coporation at large is meant, then I think I have 
Keeeded in eſtabliſhing the ground work at leaſt of my 

: | | argument, 


the greater part oñ them, ſhall do certain acts, yet after we 
me to the clauſe which directs that the twenty five ſhall: 


In Page 24 of the printed copy, which is three pages after 
wy and ſhall ele& ; fo it is in all the clauſes ſubſequent to 


wore they come to that clauſe, yet having once declared that 
te twenty five of forty one was neceſſary to do buſineſs, it is 


Flaws, which by the general law of the kingdom is inci- | 
int tothe body at large, is alſo in terms granted to the body 


larter, it cannot alter it without ſaying that it does ſo, and 


44: 
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I ſay that theentries, as read in evidence, do not amount 


She court, of which the learned judge has ſent copies. 
i ener: mn ps £7. 1 
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argument, and ſhewn that there is no ambiguity ipgh cha 
ter upon which uſage can operate, and therefore if t  ulape 
had — told. what jt was in this caſe, it would not jy 


point of law: avail to overturn the grant to the body at largs 
of: the power of making by-laws veſted in them by Char, 
the firſt, confirmed by King William, that no ulage could b 
law have prevailed. Therefore ſo far from being neteſar 
for me to bolſter up this charter by any proof of uſage o 
the part of the plaintiff, I have gone further, by ſhewing th; 
no evidence oh uſage that could have been adduced, coy 
by law have overturned this proviſion of the charter, name 
ly, that the verdict as found, is neither contrary to law ng 
evidence, but that the jury could not in law have four 
a different verdict. If the jury had found the uſage in 
ſpecial verdict, for 5 * — way - | . fb 

Ty not inaccurately, ſuppoſing that the ju un 
gs. anus in his — os po — had . that 
uſage from the period mentioned in this charter to ſuch 

riod, had prevailed for the common council to make by 

ws, could your lordſhip upon that ſpecial verdict ha 
given judgment for the de ndant? | 


| Mr. Juſtice Buller. That is the queſtion brother Adi 
will you turn it to a ſpecial verdi& now. - 2 


.- Mr. Erfting, We will readily. ** 
Mr. Serjeant Adair. It ſeems to me the * is] 
in the ſtrongeſt way that it can be put, becauſe if we we 
now before a jury to frame that ſpecial verdict, I ſhould ce 
tainly contend that the entries would not warrant the findi 
of that uninterrupted uſage, and therefore it is that I dot 
feel myſelf obli < to conſent to turn this into the form ol 
ſpecial verdict; but in putting it as I do, I put it moſſ firor 
ly againſt myſelf, and I contend, that if it were in the form 
a ſpecial verdidt; ſtill the court could not, conſiſtent with 
principal af law that I have ſtated, give judgment on bet 
of the defendant. . 2 6 


I ill ſtate now in a very few words what I mean, v 


hat the ſpecial verde if found in terms would do, thou 
I fay ſill, if they did, I ſhould be entitled to the judgment 
the: court; I ſhall not waſte the time of the court with fat 
the particulars of theſe entries in general, which are befc 
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ich be has ſent a general note, that entries for ſuch a time 
ich a time were read. 07 42 97503 $6 Ni ONE NSPS 
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But the very firſt entry Which was read, and of which 
ir lordſhips have a copy, is ſo remarkable, that it is not 
material to ſtate the terms õf that entry, becauſe I ſhould” 
minly, if I were now before a jury, and ſuch ; ſpecial ver- 
f was preſſed for on the other ſide as I have been men- 
being, I ſhould contend that this firſt entry was deciſive 
zinſt the finding of any ſuch uninterrupied uſage, for it is 
zentry in the year 1579, the a2d of Elizabeth, which the 
amed judge has ſtated to be the earlieſt entry adduced in 
dence on either fide, it is extremely curious, and the 
aut may receive ſome little entertainment from contem- 
ting the ſtatement of it, it begins with reciting, as if there 
clear known eſtabliſhed cuſtom in the corporation, for 
Uthe buſineſs of the corporation to be tranſlated by the 
n council, that is the opinion which the perſons then 
Embled mean to ſtate, but the manner in which they con- 
im that opinion, and the facts upon wich they build it, are 


meu hat curious. 


They ſtate © that in confideration of the ancient cuſtoms 
* of the town, it ſeemeth there ought to be (among other 
i things) a common council within the fame, of the mayor, 
dermen, and 24 of the moſt diſcreet and ſubſtantial free 
* hurgefſes, inhabitants thereof, by whoſe diſcretion, or the 
greater number of them in their common aſſemblies, without 
the reſt of the commonalty (like as in other corporations is 
* moſt commonly uſed) all caufes touching the common 
* vealth and good government of this town ought from time 
u time to be ordered and diſpoſed.” Now your lordfhips 
fil find how they prove that clear ancient uſage of the 
wmmon council, it would be a proof that would do a lit- 
ſe better on the other fide of the water than upon this, for 
bey ſtate, 44 which ſaid good uſages, by uſurpation of late 
* difordered aſſemblies of the whole corgmons, (wherein 
*through the variety of opinions of ſuch a multitude ſel- 


dom any good ſucceſs hath enſued) is now ſo defaced, that 


in effect there remaineth no memory thereof at all,” a 
ky ſingular proof of an eſtabliſhed uſage, ' ** ſaving that 
twenty four burgeſſes once every year, being impannelled 
and ſworn at the next portmote court, holden after the 
" eleQion of the mayor, to inquire of offences paſſed, 
have further for ſome remembrance of the former cuſtoms, 
taken upon them to-preſcribe rules and orders for the 
" government of the ſaid town, which by reaſon that the 
mayor and aldermen have Wt heen parties thereunto, have 

| 1 * % deen 
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© been ſeldom hep or obſerved, -wherefore: the maya ( 1 
this preſent much miſliking, hath defireda formation 
My friends think this is material, I do not; but as they th pf 
it is I will read it; my friend is fond of the word reforii in 
the mayor wanted a reform of this kind, and therefore it WM jo 
he wiſhes this clauſe to be read, wherefore. the mayor in 
the time being much miſliking, hath decreed a reformation 
and it is now therefore at the requeſt of the ſaid mayor a in 
in hopes of the advancement of the faid town, concludi to 
and fully agreed by the whole aſſent and conſent;.as well WM 
the mayor and aldermen, as of all the commons, at n 
preſent aſſembled, that the ſaid late uſurped aflemBlies of ii ii 
commons ſhall be aboliſhed. 0 
| Pan th 

Your lordſhip ſees therefore what this aneient cutoff ii: 

is built upon, firſt the time that this ancient cuſtom Willi: 
exiſted, becauſe there is no memory of it at all, favidi i: 
that twenty four burgeſſes once every year being imp 


« nelled and ſworn at the next Portmote court, holden aft 
* the election of the Mayor, to inquire of offences paſſ 
„ have further, for ſome remembrance of the ſaid formerc 
« toms, taken upon them to preſcribe rules and orders fortt 
* government of the ſaid town.” Now they prove the legi 
mate act of the common-connj partly by there heing 
memory of them, and ' anda y the uſurped acts of tl 
Portmote jury, for they ſtate, that it is 2 four burgell 
empannelled at the Portmote to inquire of offences, and th 
they had taken upon themſelves to be reformers ; thereto 
they prove the legitimate acts of the common- council by 
nſurped acts of a body, of whom neither the Mayor or 
dermen are parties. It is a moſt ſingular mode of provi 
that there was an immemorial uſage of a common-counc 
tranſacting the buſineſs of the corporation, when they ſtat 
that the only memory of that uſage is, that another bod 
which could not be a common-council, of which the May 
and Aidermen were no conſtituent parts, had taken upt 
themſelves to do that which the common council-ought t 
do; they prove the legitimate powers of the one, by! 
uſurped acts of the other. 


Another thing, if this was a common couneil, or 
was any common council, why did not the mayor, who v 
ſo fond of freedom, and ſo much diſliked theſe diſorder 
proceedings, (I hope that every body who is in love wi 
reform, will have kn equal diſlike to diſorderly proceedings 
this mayor miſliket theſe diſorderly proceedings, and inſte 
of calling together that body ;which had taken upon . 
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0a common council, and deſiring that Body to make a 
ur againſt diſorderly meetings of the commons, he calls to- 

the commons themſelves, to put an end to theſe meet- 
lb; why ? Becauſe there was no other power in the cor- 
poration exiſting, that could do it, the mayor knew at the 
ime that he was miſſiking theſe aſſemblies which were more 
wmerous then he wiſhed, the corporation being encreaſed 
in fe, he knew that there were no other aſſemblies that 
could make any binding law, and he calls together à part of 
hoſe, ſuch as the mayor ſhould think fit to bring together, 
ind he prevails upon themſelves to ſurrender. their own 
ights, well knowing that no other body had a right to make 
ny law that could affect them, and it is pretty ſingular, that 
he very firſt ſtep of evidence adduced to prove an immemo- 
ral uſage in the common council to make by-laws, ſhould 
te a by-law made by the body at large profe 4 ſo to be, at 
ſt made by a part of the body at large, by ſuch part as 
* Mayor thought fit to bring together for that purpoſe. 


There were no entries I think read from that petiod 
1579 till 1610, there is a chaſm in which this uſage has not 
ken proved by any exerciſe ' whatever, and therefore the 
uly fact of exerciſe that we have got prior to the year 1610, 
$an order made, not by the common council, but by a part 
leaſt of the burgeſſes at large. The charter of Charles the 
iſt was granted in 1626, fo that there is a period of ſixteen 
rars from 1610 to 1626, in which this uſage could have 
ken eſtabliſhed, for by this entry in 1579 it is recited, that it 
kd been ſo-long difcontinued that no memory of it was 
reſerved but 9 uſurpation of another body, and that 
not an exerciſe of it, for that is done by the body at large, 
rat leaſt by a conſiderable part of them, and there remains 
ut a period of ſixteen years, till the granting of the charter 
« Charles the firſt, when it is unequivocally granted to the 
tody at large, and therefore I may fairly argue that Mr. 
iyor,, who ſo miſliked theſe proceedings, induced them to 
take a miſtaken declaration, and that the uſurpations were 
«the other fide, that inſtead of reviving ancient uſage, an 
mwovation had been introduced in the corporation, and 
tat the practice from 1610 to 1626 was diſliked by the 
down, becauſe the charter of 1626, reſtores it, if it. had ever 
ken taken from the body at large, to that body. It is 
ery ſingular that the very firſt act after the charter of 
Warle; the firſt, is an act done by the body at large, for in 
627, ſubſequent to the charter of Chari; the firſt, the body 
t large: make a by-law, by which they do, to particular per- 
bus therein named, delegate their power. Then is it con- 

Q q tended 


flirſt act that appears after the charter of Charles the ficſt, ar 


ing at the ſame time the charter, we ſhould be entitled 
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tended that they were doing what they had not a right to do, 
that they were giving to the common council what the com. 
mon council had immemorially poſſeſſed ? Can it be contan- 
aa, when we. find a Charter in 1626, granting in diref 


terms the guthorſty of making by-laws to the mayor bailif 
and * burgeſſes, that the mayor hailiffs and burgeſſs 
meeting in qonſequency of it, elefting. by their own auth 
rity a ſelect body from among, themſelves, and delegating t 
that ſelect body by name the power which is granted by the 
charter, can it be contended that that was the act of a ſelef 
body, ſubſiting independent of the mayor bailiffs and bur 
peſſes, or that any body had a right to do theſe things by 
themſelves? TH | | AT N 

The firſt act that appears in the Re A of time, and th 
both acts done by the body at large, and not by the pretend 
ed authority of any ſelect body whatever. I truſt withoy 
taking up the time of the court in going through the othe 
entries, that theſe inſtances are ſuffieient to ſhew that thi 
entries that were read would not warrant the finding of 
ſpecial verdict, upon which finding I contend we ſhould 
entitled to judgment. C e 

Your lordſhip knows, that ſoon after 1627, the charter c 
Charles the ſecond came, which created a common counci 
and from which. time all the powers were exerciſed by 
common council till the charter of William, ſo that yo 
lordſhip fees how ſhort a period is left for theſe entric 
which alone could prove any thing, if the uſage ought 
have any weight. g ; 


I therefore reſt upon this ground firſt, and by no meas 
deſerting the ground, that if ever a ſpecial verdict had ſtate 
this uſage in the ſtrongeſt terms that it could be ſtated, ſtat 


judgement for the plaintiff, But in the next place, th: 
the entries would not warrant ſuch a verdict, and that 
your lordſhip were now fitting to direct a jury, you coul 
not direct a jury to find a ſpecial verdi& in conſequence « 
theſe entries, I have no authority to conſent to ſuch a ſtat 
of the caſe. | 


Lord Kenyon. I wiſh you had. The learned judge (fe 
whoſe opinion every body knows I have the greateſt reſpet 
has not ſtated the point he left to the jury, if he left it 
the manner that has been ſtated, I am not certain that up 

| | re-conſideratio! 
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«conſideration, he would be ſure, he had ftated it exactly 
abt; Mr. Law ſtates in the firſt place, that he left the queſtion 
Fuge, and next whether the charter meant to adopt that 
ge. I hardly think that that was the manner in which 
e would have left it. To put the queſtion at reſt; it is à great 
ty but that the queſtion which might have gone to the 
irier reſorte had been brought before the court. My bro- 
her Adair has made ſome ſenſible obſervations, but no body 
hat has heard the report read, can forbear ſeeing that the 
immenſe weight of evidence is in favour of the uſage, no body 
an doubt it, and the contemporaneous uſage is ſufficient to 
wback to. That is a nonſenſical entry that my brother 


as been making upon it. 812 
Mr. Juſtice Buller. Conſider of jt again brother Agair, 


Mr Serjeant Adair. I have no authority, and I am afraid 
nder the circumſtances it cannot be, I will tell your lord- 
hip why; it is a numerous body of men,— 


Lord Kenyon. In all theſe kind of queſtions a numerous 
dy of men have at the head of them a few. NE 


) 
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us been commenting upon, and affords the obſervations he 


upon the charter of William. When the new trial w: 


4 


and what is meant to be the ground of defence at this mc 


* 


The Maron, BAILIrrs, and BusGess:s, 
0 or LIVEROo © 
i againſt q * 


Tromas GoLIGHTLY, E: 


Court of King's Bench, Saturday, April 27th, 1793. 


When the cauſe Twas called on, Mr. S. 00, 
the court that Mr. Serjeant Cockell was then ſpeaking m1 
court of Common Pleas, The court directed Mr. Heyweyd | 
proceed immediately. | 


Mr. S. Heywood, 


WHEN firſt this cauſe came before a jury at Lan 
caſter, the defendant depended entirely, as we underſtooc 


moved for in this court, the defendant depended upon th 
charter of Charles the firſt, When we went down to tri: 
again, the defendant depended upon the charter of Millan 


ment I do not exactly know, but taking for granted that ſom 
of my friends will rely upon the charter o Charles the f 3 
and others upon the Charter of William the third, it will 
neceſſary for me to go at large into the ground, which 
conceive each will take, upon his different charter, and n0 
to confine myſelf to that which certainly, upon the laſt tra 
went before the jury, namely, the charter of King i ulrgm 
The firſt queſtion for your lordſhips to conſider is, whethe 
any evidence at all ought to be produced of uſage, or of an 
— elſe to explain the words of this charter as it 0 


M 
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Mr. Erfine.. It is ton late ta canſider that, the. court has 
D 


Al 


Mr. Heywood, The ground upon which your lordſhips 
granted a new trial was, becauſe it was poſlibte there miglit 
„dhe exiſted another corporation under the:name of mayor 
10 bailiffs and burgeſſes, and that the mayor bailiffs and bur: 
geſſes in the charter of Charles the firſt, meant the mayor bai- 
lifs and burgeſſes and common council only; upon that the 
new trial was granted. When we got down upon that trial, 
there was not a particle of evidence of that ſort produced, or 
ever aſſerted or contended for by my learned friend, and 
the whole argument was, that the charter of William required 
the evidence, and thus the evidence was produced, to ex- 
pain that charter, for the explanation of which a new trial 
was not granted; I am almoſt at a loſs to know in what man- 
ner to argue this, 1n order to get at the points as neatly-as I 
can, ſo as to bring them all before your lordſhip. | 


The firſt ground I mean to take is this. - (upon a former 
decaſion we were not heard upon it, and I think it is open 
to me now to argue it) that upon the face of the charter of 
Clarles the firſt, there is not a ſingle expreſſion that can in 
ny way whatever introduce the evidence that has been of- 
fred .— The charter of Charles the firſt gives to the burgeſſes 
it large a power to make by-laws, in words and terms as 
ſtrong as poſſibly can be conceived; it directs that the pe- 
nalty ſhall be recovered, and that the pains and penalties 
ſhall be inflited by impriſonment of body, fines, or amer- 
ciaments, or either of them. I conceive that this clauſe of 
the charter went beyond the power which is incident to 
the common law, and therefore, here is -a grant to the 
mayor, bailiffs, and burgeſſes, of a power which they would 
not have had without that grant. 


Mr. Eyfline. When this cauſe was on before, the court 
inſiſted that this grant itſelf to the mayor, bailiffs, and burgeſ- 
cs, was a grant to the mayor and common- council. If my 

friend had ſeen the words which ought to have been inſert- 
ed in the margin ef the copies, if theſe words had been 
there, I cannot conceive how ſuch an idea could have enter- 
ed into his head; the words are ſo ſtrong, that it is elear 
this is a grant to the mayor, bailiffs, and burgeſſes, and not 
to the mayor and common-· council of the town; ſo that there 
can be no ambiguity, as it ſtrikes me, upon the face of the 
record; therefore I ſhall take for granted, that if this charter 
of Charles the firſt ſtood alone, there could be no doubt _ 
; * 
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ity and that we therefore are entitled to a verdict gon ths 
occaſion.— They have however produced the charter of N. 
lian, which they inſiſt gives the power to the common. 


council. 3 
do ff 9 44 114 


Mr. Erftine contended, that this borough being a borough 
by netz (which by the by, it certainly is not) and all 
uſages and cuſtoms being ſaved in the end of this chatter of 
Charles the firſt that it is exactly the ſame as if that preſcrip- 
tion and uſage was incorporated into the charter, and there. 
fore, though there is in this charter an expreſs grant to the 
mayor, bailiffs, and burgeſſes, to make by-laws, that by the 
ſaving of the uſage, there is a power granted to the mayor, 
bailiffs, and common-council, to make by-laws ; that is the 
upſhot of his argument. 2 I La 


order to get the length of ſaying that this uſage is to 


ouſt the expreſs words of the charter, to get rid of the bod 

that is enabled by the charter to make by-laws, it is nect- 
fary to ſhew that the common-council exiſted; and allowed 
to do ſo by a charter; it would not be ſufficient to ſay, that 
there exiſted a common council by a by-law,” it muſt be 3 
common-council having. a power of N by-laws un- 
der a charter, becauſe if it exiſted under a by-law, the con · 


| ſequence would be, the by-law might be repealed. 1 


STe 
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fore my friends are driven to this, that under the words 
age and preſcription” in Charles 'the'firſt's* charter, they 
muſt contend that there was a preſcription in the common - 
council to make byslaws, Which preſcription muſt relate 
hack again to a charter. Wet; 9 4D 


Iwould wiſh to call your lordſltips attention to what the 
court is here called upon to preſume. If you are to pre- 
ume upon this occaſion, that this council had a power by 
charter to make by-laws, it would be beyond whatever has 
teen preſumed in this caſe; there is not a ſingle inſtance 
that can find any where in which the common-council has 
teen referred back to a charter, but your lordſhips have al- 
x2ys been referred to a by-law. _ 4 h 


In 4 Coke 77 B. the famous caſe of corporations, it is ſtat- 
, that in every one of the charters there alluded to, the 
commonalty have power given them by the charters to make 
b-laws.— The corporation of Colchefter, caſe 3, Bulftrode, 
11, goes exactly upon the ſame idea, all the caſes here are 
made referrable to by - laws; and again in Zeakins, 293, to 


the fame effect. | > SAY Fo; 


So that even in the reign of James the firſt, it never en- 
tered into the mind of any man to refer the uſage with re- 
2rd to the common council to anything but to by-laws; in 
n0 one caſe, even at that period; of time, was it ever Tefer> 
red back to a charter. I rather conceive that the law in 
that reſpect is more correct than we at this day conceive it, 
becauſe we are ſo uſed to read charters with common-coun- 
al 1 in them, that we are apt to conclude the anci- 
ent charters had thoſe clauſes in them. I have taken the 
pins to trace when the charters did appoint common-coun- 
cl, and I cannot find. one beyond the reign of Henry the 
tighth.-I take it that was about the time when councils 
vere made by charters, I believe before that time there did 
not exiſt in England a common-council by charter, but every 
common-council was made by laws in the different places 
vhere they were made, and that agrees with what Mr. Ser- 
fant Adair faid yeſterday, that common councils have no 
power whatever inherent in them; the powers differed ac- 
cording to the towns in which they were elected, and the 
üfferent people who choſe to give thoſe powers or not 
ſo that a coramon-council now being created, and nothing 
kid about them, would have no power, they would only re- 
main to be a common-council in that borough, to be made 
uſe of if the body at large thought fit to make uſe of W 
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The uſage that prevailed in this horongh, would de 
jury only to preſume, that the common-councit were 0 
ed hy a a, and if there is a preſcriptive body of cor 
mon- council beyond. the time of „it. had its orig 
in a by-law. If that be the caſe, that by-law may bel repe 
ed at any ſubſequent time by the body who made itz 
conſequence of that is, that even if there isa pieſeripi 
couneil, and that council is to be referred back to a by 
_ at any give N of time that by-law under 

alone they can act, may. be repealed by. the! body at hn 
N for that purpole, ; and en deen Neale 

T5 15 20 1 ITE 
* Another point made by Mr. Erfkine (and-h6 has: — 
tice that he means to make all the points overiagy 
though this charter of Charles the firſt might Dn acce 
many parts, yet it never was accepted in the . 
therefore was not binding i in this particulaxiclauſe,'« In ax 
ſwer to that, there is evidence that immediately aſter th 
made by. laws. The petitions in the year 175 15 was alſo z 
en in evidence to ſhew: that the common-countil had ; 
cepted this charter. Then with regard to the partial aber 6 
tance, there is the caſe of the King v. Zarrat "Hamilton, 1 an 1 
which the court ſaid a charter muſt be accepted indo tne d 


gels a 
Then Mr: Erftine ſaid he did not . — chat a oven 

tion might accept in part/exatly, but that where a charte M 
is granted to s corporation, exiſting by antecedem-charte 
which he ſays is now to be preſumed iI ſay-it is nat to b. M 
preſutned, both mult be hat ro: 2 and that but it 
ſhould be taken into the conſtruction exactly as if it — re Carle 
cited by in/peximus. Then according to Mr. Exfkinegiide to ma 
there are to be two concurrent bodies, with the by Pe prefers 
by · laws at the ſame time.——Firſt, it is granted bye de de 

preſs words by this charter, to the burgeſſes at large; nen —A 
by preſcription i in the charter recited by 4nfpexims; ſo there rough 
is a grant in that charter of two Wa to tvro aint of Ch 
of prople to make by-laws... OTE My A 15.58 1 _y 

„ 

Fhave only to anſwer to thar-with 8 tothe barer eo 
at large; the whole is as expreſſly. given as any thing can poſ 
— de. With regard to the other it can only be taken H but 
ae one; I am I a loſs to ſee that it is implied al ab, t 
f the word preſcription might be applied to in ſemble 

— thing whatever, I ſhould ſuppoſe, that it would ne wtho 
in direct contradiction to the * ords of that chanter non c 
de made to imply that there is be charter to couundt e-app 


iv - - It, 
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jon here. 


% 


o be, that the grant is to be ſo conſtrued that it may 
hat is all IJ aſk here, The expreſs words of this charter 
rant to the body at large the power to make by- laws, and 
ther powers which are not incident by the common law; it 
; impoſſible to ſuppoſe that the court is to hunt through this 
zecord, to ſee if there is any thing that they can lay hold of 
o deſtroy the expreſs grant of the crown. I take it, your 
brdſhips will rather incline to ſupport the grant of the 
town than to do otherwiſe.--If there was any thing in 
is argument; the preſcription itſelf would be deſtroyed, 
there was one, becauſe when the burgeſſes at large met to- 
ther and made a by-law, as they did in Seacome's mayor- 
ty, the conſequence of that was, that a preſcription, if it 
ent what Mr. Erftine argued it did, was entirely done 
ay. The queſtion has been decided, and decided by the 
ligheſt authority, that of the houſe of peers, the King v. 


u information in the nature of a quo warrant, againſt 
he defendant, to ſhew why he claimed to be a capital bur- 
es and common-councilman in the borough of Breeknock,— 


Mr. Erfline. To be ſure, I nevec aſſerted to the contrary. 
Mr. Heywood. It was contended before; I did not know 


rler the firſt, there is an unequivocal grant of the power 
o make by-laws to the burgeſſes at large ;—neither the word 
ſcription, nor any other can be produced, that can render 
he deſcription of mayor, bailiffs, and burgeſſes, equivocal. 


gh, that there was another charter, granted in the time 


on, as the hiſtory of the corporation, that under this char- 
ter, the mayor, bailiffs, and burgeſſes, actually did make 
e of that power ſo granted them. 


. 
— 


But Mr. Erftine, arguing upon this point, tated at the 


kmbled, and recognized the common-council with all its 
uthorities, and all its powers, and the names of the com- 


c. appointed the ancient _ If a recognition on the * 
3 DT 


t and therefore that the word preſeription can have n 00 pe⸗ 


I take the principal rule with regard to the king's | gr " 
and. 


well, 3 Brown's parliamentary caſes, page 428, which was 


but it might now. Then upon the face of the charter of 


A number of years afterwards, it ſo happened in this bo- 


harles the ſecond; before I come to that I will juſt men. 


ral, that the wax was not cold before the burgeſſes aſ- 


don council were called over; then afterwards he fays, they 


_— * 


— 


} . 
1 
1 
| 
0 
| 
| 
1 
1 
. 


khat, is this, that 


come s by-law, there was an end of that common: council, 
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of the burgeſſes was neceſſary before this common-counci] 
could act in my idea it does all away, ſo that even upon 
that ground, there -will be nothing in the argument when 
it comes to be ſifted. But it appears by that by-law, that it 
was not made as the recognition of people anciently in the 
office, but the reverſe, for it appears a new appointment 
and with a power to make by-laws. I ſhould with to knoy 
how a new appointment, and a power given. to make by- 
laws, can be a recognition of that power which they who 
made the by-law, did not ſuppoſe they at that time had. 


Aſterthis it happened, that the charter of Charles the ſecond 
was granted, but as that is agreed on all hands to be a ſurrepti- 
tious charter, and to be ſo ſtated in the charter af Wilkan 
the third, it is unneceſſary to trouble your lordfſhips with 
that, any more than ſimply: to ſay, that under that charter 
the common - council, as appears by the entries, did uſurp 
the power of 29 The uſe I mean to make of 

n under the charter of Charles the fe. 
cond, a new common- council was appointed under Ses. 


which- was a good common-council, as appointed by the n 
burgeſſes at large. So that a ſet of uſurpers came into the 
corporation, under the charter of Charles the ſecond, and WI . 
they reigned about twelve years; the conſequence of which 
was, {that when the Charter of William was granted, there . 
was not exiſting in the corporation, a body of common- . 
council who had been duly elected; the ufurpers indeed ex. 
iſted, but no good council at that time exiſted in the corpo- 
ration; in twelve years time a great many had been dead, 
und the reſt were not in a ſituation to have the power, | 
Mr. Erſtine ground was right, with regard to the charter 
of -Charles the firſt, in this charter of Charles the ſecond, 


there is an expreſs ſaving of all preſcriptions, exactly the 0 
ſame as in the charter of Charles the firſt ; fo then this con- 2 
ſequence by that argument will follow, that there would _ 
two diſtin& ſeparate common-councils, with power of mak * 
ing by-laws.” ESPE To o 
I now come to the charter of William the third, which = 
the only thing. upon which my learned friend can ftand, be Y 
cauſe all the other arguments are put out of the caſe. 
There is a power given of making by-laws to a new com = 
mon-council, which new common-council is for the fi. 
time legally and properly introduced into the corporation. W. 
The firſt reaſon given is of a curious nature; becauſe thay, l 
oharter expreſſiy * 


ays in the preamble, they are appointed 


Y 
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the government of the town; meaning, I preſume, that the | 

common-council is ſo appointed. Looking at the beginning 

of this charter it appears to me they carry it a little further 

than is neceſſary, becauſe it is there ſtated, * that a few 

« burgeſſes, by a combination among themſelves, without 
| « the aſſent of the greater of the burgeſſes of the ſame town, 
and without a ſurrender of the before recited charter, or 
« any quo warranto, or otherwiſe given againſt the ſame, have 
& procured a new charter under the ſeal of the county pala- 
tine of Lancaſter, to be granted to the town aforeſaid ; 
bearing date the eighth day of July, in the twenty-ninth 
year of the reign of the late lord. king Charles the ſecond, 
in which ſeveral material changes were deſigned to be 
„made in the government of the ſaid town, which. ſaid al- 
© terations have cauſed many differences and doubts con- 
u cerning the liberties, franchiſes, and cuſtoms of the town 
« aforeſaid, alſo concerning the election and appointment 
* of the mayor, and divers other officers of the ſaid town 
Now know ye.” (Theſe are the words they rely upon,)that 
ve graciouſly _— the peace, tranquillity, and good 
government of the ſaid town, and the burgeſſes and inha- 
* bitants thereof, and deſigning to take away all thoſe diffe- 
© rences and doubts in this particular, of our ſpecial favour, 
and out of our certain knowledge, and mere good plea- 
% ſure, do will, and by the preſents, for ourſelves, our 
* heirs and ſucceſſors, we appoint, grant, and declare, that 
* henceforward for ever, there may and ſhall be the officers 
and miniſters following, viz. forty and one, honeſt and 
% diſcreet men of the burgeſſes of the town aforeſaid, who 
* ſhall be, and be called the common-council of the ſaid 
town.“ 


No becauſe it is ſaid here, that the king, graciouſly affect. 
ng the peace, tranquillity, and good government of the ſaid 
own, follows it by the appointment of torty-one diſcreet men 
vho ſhall be burgeſſes, who ſhall be, and be called the com- 
non-· council, and a firſt mayor, town clerk, and recorder, are 
mentioned, they would infer, that this neceſſarily implies that 
the common-council muſt have the power of making by-laws, 
This is in page eighteen of the printed charter; if your 
lordſhip will look at page two, in the charter of Charles the 
irſt, in which no common-council is appointed, there is 
te ſame recital, -*. that we, for the better rule, govern- 
ment, and advantage of the ſame town and faid port, by 
' whatſoever name of corporation, or whatſoever names of 
incorporation. So that it does not follow, that the word 
prerament there means the goverament,! by giving the le- 

giſlative 


— —— — —— 22 12 


ſaid town, quamdiu /e bene geſſerint, unleſs ſome or any of 


mayor, bailiffs, and common: council of the ſaid town, o: 


take the oaths by virtue of this charter, are alſo to be t 
moved by the mayor, bailiffs, and common council of the 

ſaid town, ſo that there was a power given to them, and 
when theſe charter common councilmen were dead, the 


to the old cuſtom of the borough : they could not only te 


fill up 
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giflative power, and theſe ſeem to be words, that might doe 
E over without any argue, being uſed upon them 

cauſe they ſeem to me to have no effect at all. The bai. 
liffs of the town, are to be removed, I think, for ill govern. 
ment or ill behaviour, ſo the word government in the pre. 
amble, may be juſt as well applied to the government of 
each of theſe in their diſtinct and ſeparate offices. 


The next part of this charter which my friends lay their 
finger upon, to point out an ambiguity, is in page twenty. 
one, where, after nominating them, it is ſaid, that they 
are to continue in the office of common-council of the 


them happen to be removed for a reaſonable cauſe, by the 


— 


the major part of them for the time being. 


. | The argument that is raised upon this paragraph is this, 


That the words quandiu ge bene gelſerint, would be perfect. 


ly uſeleſs, if our argument were to prevail, for by the char. 


ter of William the third, taking it ſtrictly, and not giving 
them the power of making by-laws, they would have no- 


thing to do. Now, quamdiu te bene geſſerint, I think might 


as well relate to any one thing that this common council 
have to do, let it be what it may, as to the whole of their 
duty; to any thing they do, as if they were to have a pow. 
er of making by-laws ſuperadded to it: it is ſomething gain. 
ed by government with regard to this borough, when the 
mayor, bailiffs, and other officers, are to be ſolely elected 
out of the common council, But that is not all, there 1s 
the power of amotion; the common council, who ſhall no 


the power no longer continued in them, but reverted bac 


move, but re-appoint to thoſe offices, and here the quan 
diu fe bene gefſerint operates. The mere granting to certay 
people that they ſhould exiſt a common council, does ne 
eo nomine, give power to that common council. The ques 
tion always is upon ſuch occaſions as this, What is it th 
they have to do? In this charter I can find the co 
mon council have ſeveral things to do, they are to remo 
the charter council if they do not act properly, they are 
— in caſe of removal, they have the election e 

ſub- bailiffs and ſword-bearer given to them. If it was : 
1 . intent10 


intention of this charter to give them more, I ſhould con- 
2nd, that as the word common council is found in every 
one of theſe grants, and mayor, bailiffs, and burgeſſes at 
large is never uſed in any one of them, it is equally clear, 
that it was not meant that they ſhould have that power; 
but ſomebody elſe is meant by that deſcription, which I 
ind no where elſe in the charter. Another queſtion would 
ariſe here. 


I conceive it would be rather too much to ſay, that ſup- 
poſing certain powers might devolve to a chartered com- 
mon council, that all the powers of a preſcriptive common 
council would devolve by the mere nomination of it. That 
is a point. which, as far as it has been ſettled,” is with us; 
for 1f there were to-morrow to exiſt in any boroughs in 
Ergland a preſcriptive common council, enjoying preſcrip- 
tive power, and then there ſhould come a charter which 
ſhould fay nothing about the former common council, but 
ſhould ſay that a new common council ſhould be had in 
that borough, I conceive there would not be a devolution of 
this preſcriptive power to that common council. I take 
the operation of that charter to be ſimply this, In this bo- 
rough you ſhall have no common council but this, but all 
the powers you think fit to give, you may give them as your 
prescriptive council, but you ſhall not give them to any 
body elſe. The king has thought fit to nominate a ſet of 
men he could truſt, and if you truſt any powers at all, you 
ſhall _ thoſe whom you think fit to elect into a common 
council, 


I find that there are ſeveral powers that do devolve upon 
preſcriptive corporations in the books, and different parts 
of the ſame corporation, by name; but they only go to 
this, that thoſe rights, franchiſes, and ſo on, that are given 
by the crown itſelf, or which if they are loſt, would be loſt 
to the corporation itſelf, ſhall not be loſt from an alteration 
of name. I cannot find any one exactly ſimilar to this; 
but alluding to thoſe where the name of the corporate body 
is changed, and a new one ſubſtituted in the room of the 


old one, it goes no further than all the franchiſes, privile- 


es, &c. ſhall not be loſt by any ſuch alteration. I can 
find none that go any thing like the length ' contended for 


here, that the bare nomination of the crown ſhould have 


all thoſe rights which that people have thought fit, of their 
own act to give to theſe men, keeping them under their own 


Lord Kenyon. 


reſtriction. 
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Lord Nomen. We muſt take for granted upon this char. 
ter, that it is a preſcriptive corporation, becauſe the king 
expreſſiy ſays ſo. 


Mr. Juſtice Gro/e. There is one circumſtance I wanted 
to aſk a good while. I obſerve that there are a number of 
aldermen in this borough, but I do not ſee upon either of 
the charters before me a mode of perpetuating them at all, 


Mr. Heywood. They have the name of an alderman, the 


moment they paſs the chair. 


Mr. Juſtice Greſe. I ſee the word aldermen uſed again 
and again, and I fee by the charter of Villiam the third, a 
number of aldermen appointed, but I do not ſee through 
either of the charters a mode of election of aldermen, the 
conſequence of which was I take for granted, that the mode 
of perpetuating them muſt have been by preſcription, or 
ſomething that we are not aware of, | 


Mr. Heywood. Your Jordſhip will find that they have no 
power or jurisdiction in any way whatever; the name of 
alderman ſtill goes on. With regard to this being a pre. 
{criptive corporation, it would make in my mind no differ. 
ence in the argument. In what I am now contending I feel 
myſelf juſtified by the caſe of the King v. Spencer, and the 
King v. Cutbu/fh, the firſt in 3 Burrows 1827. I will not 
trouble your _—— with the whole of that caſe, but 
Lord Mansfield there ſaid, From the cafes cited or alluded 
„ to, it appears to me, that where the power of making by- 
„ Jaws is by charter given to a ſelect body, they do not re- 
„ preſent the whole community, and therefore cannot as- 
„ ſume to themſelves what belongs to the body at large; 
„but where the power of making by-laws is in the body at 
& large, they may delegate their rights to a ſelect body, 
© who become the repreſentative of the whole community. 


% Now here the charter appoints the election of the mayor 


44 to be by the jurats, and of the jurats by the mayor, jurats, | 


„ and common councilmen, (excluding commonalty) 


« of the commonalty by the mayor, jurats, and commonalty. 


& I remember the charter was much litigated at the time 
of paſſing it, and it was matter of deliberation, whether 
« the power of election ſhould be fixed in the body at large, 
© or in the ſele& body.” | "a 

Hp „I underſtand 


RG +, ww 3&5 » *% + 


© a£& mu 


Ma. S. HETwW oon. 335 


« T underſtand the charter as if it had ſaid in expreſs 
words, that the commonalty ſhall vote for themſelves, and 
18 « not be repreſented by the common council. It is by no 
means to be compared to caſes where there is a common- 
„council who are ſuppaſed to have been created by the 


* commonalty, and therefore have the original power of \ul 
: « the commonalty in them.“ | ek | 
l. « Here the common-· council is no part of the commonal- 
be « ty, but a diſtinct body; they are conſtituted eo nomine as 


common council men, -which is an office for life, This 
alone would be a ſufficient objection to the by-law.” 


* Mr. Juſtice Aten ſaid, the common council, though 
part of the corporate body, are a diſtin& claſs from the 
q * commonalty ; they are part of the ſelect body to whom 
1 the power of making by-laws is given; a by-law may nar- 
p row the number of the ſame electors, but it cannot tranſ- 
r © fer the right of election to different perſons. There was 
no common council diſtin, and as a ſelect body, either 
- in the Carmarthen caſe, or in the corporation caſe in 4 Cote, 
of * 77 B, therefore they remained as part of the general body. 
Here they are a diſtinct claſs.” | _ 


It now ftands, that before this charter of Wilkam the 
third was granted, there was a common council that repre- 
znted the body at large, which might have acted for them, 
and had powers, which the king, ſeparating the common 
council from the general maſs, could not give. I think it 
is too much to contend, that when there is this diſtinction 
pointed out between the two ſpecies of common council, 
that when a charter comes, that they ſhall be held to 
dave ſuch powers. There are ſpecial duties pointed out 
for them, and it appears not to be the intention of 
government to give to that council all the power that is 
given to the burgeſſes at large by the other charter, but di- 
realy the —— . 
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In the King v. Robert Cutbuſh, 4 Burrows, 2205 Mr. Jus- 
tice Yates likewiſe agreed to what Lord Manygfield had before 
obſerved, * That where a corporation is by charter, and the 
common council is created by charter, they ought, as be- 
ing the creature of the charter, to be reſtrained from mak- | 
ing any by-laws inconſiſtent with it, or counteracting the | 
end, intention, and directions of it, though it may not be i 
] 
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* unreaſonable to allow a greater latitude in making by-laws 
for the good of the corporation, to the common council of 
© a corporation by preſc ription, where the common council 
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f is by reſoription, and ſuch refcription _ authorizes 
44% 5 ** K — : P - =_ 8 — | by * 4 % th . * of 7 # — had * , 15 them 
to make by-laws for the g of the corporation.“ 
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Now, my Lord, I contend, that there was no preſoriptive 
power of making by-laws, exiſting in the common council 
at the time that this charter was granted; for the moſt that 
can be contended for is, that the common, council appoint. 
ed under the charter of Charles the firſt, in. Seatome's mayo. 
ralty, was the true and regular common council & theo 
rough, though by means of a ſet of, uſurpers having got 
poſſeſſion of power for more than twelve years, the cone 
quence was, that the common council was in ſome degree 
thrown aſide. I conceive therefore, that if there had been 
a_ preſcriptive common council prior to the charter” of 
Charles-the ſecond, that that charter deſtroyed that pteſcrip. 
tive council, though the charter of Charles the firſt, I think 
had effectually done it away. Looking at it in this way, E 


cannot help ſaying, that I feel a ſtrong confidence that your 
. Iordſhips will be of opinion, that thoſe rights that did be. 


long to the common council, whateyer it was, that exiſted 
in this borough, that theſe rights were not all of them hand- 
down to the council that was appointed by the charter of 
Milliam the third. . 


But my Lord, if this matter was more doubtful, ſtill it 
appears to me, that in this caſe it is impoſſible for your 
lordſhips to ſay that it muſt take place, for this plain and 
obvious reaſon, The charter of CAarles the firſt is confirm. 
ed-by the charter of William the third, the conſequence of 
which is, that it becomes part of it, fo that we have now a 
charter granted, I will ce it, in the reign of William the 
third, which at the beginning expreſſly . gives. power to 
make by-laws to the mayor, bailiffs, and burgeſſes; and yet 
becauſe it is ſaid afterwards, that the common council are to 
be in.quamdiu ſe bene geſſerint, and fo on, that thereſore all 
the powers are to devolve upon them; if that power 
had exiſted, in the common council before, I hold that 
the clauſe giving back that power to the burgeſſes, 1 


* 


concluſive, and that therefore it is impoſſible for my friend 


to contend this with ſucceſs. 


Another obſervation which I remember Mr. Erftine made 


was, that the charter appoints forty- one common: council. 
and then ſays that they fhall continue till they are removed; 
referring, as he ſuppoſed, to the power of the , common 
council before that time of removing one another. He ts 


' unfortunate in that obſervation, becauſe the power of te. 


moving the council that were appointed by the charter, | 
: expreſſly 


„ „ 
„ 


tepreſsly given to the new common council. The power of 
removing thoſe only nominated by the charter, is given to 
the mayor, bailiffs, and common council, and it cannot poſ- 
ſbly relate to powers belonging to prior exiſting council, 
which CE - if there had been any ſuch exiſting, was 
completely done away, and another ſubſtituted in its place. 
Theſe words,.“ they ſhall continue until removed,” are in 
many charters uſed, and in this very charter are uſed as 
rords of grant. Now I will refer your lotdſhips to the re- 
moval of the ſub-bailiffs ; the ſub-bailiffs were never heard 
of in the corporation, before they are firſt introduced b 
this charter, and yet the very ſame words that are uſed wit 
rd to the council, are uſed with regard to them, “un- 
yo" in the mean time for ill behaviour, or for any other 
« reaſonable cauſe, by the mayor and common council of 
« the ſaid town, or the major part of them, in common 
council aſſembled, they be removed or either of them be 
4 removed.” All that was meant by theſe words was a 
t to the mayor and common council to remove them 
r miſbehaviour, ſo that conſtruing theſe words in that 
ny in which they muſt be conſtrued in another part of tlie 
charter, this clauſe can only be meant to give to the mayor, 
bailiffs, and common council, a power to remove thoſe 
perſons for ill-behaviour, who are appointed by the crown 
itſelf, and who it might not be in their power to remove, 
if it had not been expreſſly granted by the charter; it ap- 
ears that the power was actually neceſſary to be given, be- 
cauſe thoſe perſons could not otherwiſe be removed, having 
deen nominated by the crown itſelf. «+ 


I now come to the next clauſe, which is the material one, 
nd in my mind the only one, that bears at all upon the 
queſtion before the court. But before I do that, I lay in 
ny claim to bring your lordſhips back to part of the argu- 
nent I uſed with regard to the charter of Charles the firſt; 
nd the charter of Charles the firſt, being confirmed by *, il. 
an the third, they are to be conſtrued as one charter; then 
tecollecting, that in a prior ſentence, there is a power dele- 
rated to the mayor, bailiffs, and burgeſſes, to make by-laws, 
and ways to enforce them given to them; I think your 
op will hardly conſtrue a clauſe in the ſame charter 
vhich has the ſame words in it with regard to the granting 
kt, to be giving ſomething directly contrary to that. The 
pant of the power to make by-laws is, “We grant to the 
mayor, bailiffs, and burgeſſes,“ in what is called the quo- 
um clauſe, it is, And we further will, and by theſe pre- 
* ſents grant to the ſaid r bailiffs, and burgeſſes, or 

0 W 


 Ufve of them aſſembled, of whom the mayor and one of 


mayor, bailiffs, and burgeſſes, this goes to ſhew, that wha 


to the ſelect body. 


it goes further, we grant to the ſaid mayor, bailiffs, and bur 
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4 the ſaid town, and their ſucceſlors, and the mayor, bailitf;, Wl 


& and ern N N the ſaid town for the time being.“ So that the i 
very words in which the power is granted in the ſame inſtru- Ml * 
ment, to a different ſet of people, are now to be made uſe ill © 
to ſhew that it is directly the reverſe ; that what went he. 
fore is all falſe, that the king never did it, but intended 
to grant it to ſomebody elſe. With regard to this clauſe, if 
ſtrikes me, firſt with reſpect to the grant, what are the poy- 


ers that are granted?“ That the mayor, bailiffs, and bur. 


0 
e geſſes of the ſaid town, for the time being, or any twenty. 


te the bailiffs we will to be two, be, ſhall be, and may exif 
& a common council, and be impowered an this form of: 
* common council.” Theſe are the powers that are grant. 
ed to them; if I can find in this charter, words and powers 
which will fill theſe words, I conceive .myſelf in poſſeſfion 
of your lordſhip'siudgment, the firſt clauſe muſt ſtand, and 
this muſt be conſtrued to be made conſonant to the fir 
clauſe, © all thoſe things to do, ordain, execute, and per 
form, in as full a manner and form as the forty and ons 
« councilmen preſent and aſſembled can do, ordain, ex, 
« cute, or perform.” 8 


Nou the firſt queſtion that ariſes, is, What the forty-one 
were to do, execute, and perform? To find out that, a WI” 
never heard of this council conſiſting of forty-one till'thi 
charter was given, the firſt thing that I ſhall do, is to ſhevy , 
what theſe powers are that are granted them by this charter 


Lord Kenyon, That charter is referred to for the ſake o 
the introductory words, granted to the mayor, bailiffs, ane 
burgeſſes. Your argument is, that all the grant is to thi 


was granted to the mayor, bailiffs, and burgeſſes, is grantec 


Mr. Heywoed. Theſe words are repeated in the clauſe te 
make by-laws; the mayor, bailiffs, and burgeſſes of the ſai 
town; if it was only we grant to the mayor, bailiffs, ang 
burgeſſes, that the common council ſhall do ſo and fo; bu 


geſſes of the ſaid town, and their ſucceſſors, that the mayor 
bailiffs, and burgeſſes of the ſaid town for the time being, 0 
any twenty - five of them aſſembled ; ſo that I ſay, the word 
ofthe grant here with regard to making by-laws to th 
wurgeſles at large, are in preciſely the ſame terms whe 


©. hey unequivocally exerciſe it in the inſtances I mentione 
| an 


ai 
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ud when it is not now disputed that that grant was made to 
hem, ſo that if it was to be taken by the preamble of this 
worum clauſe, it ſtrikes me there could be no difficulty a- 


dout it. 


This brings to my memory a point I meant to mak 
thich is this. When my friends produced the evidence o 


aut what they meant to apply it to. When your lordſhips 
ted a new trial, it was on the ground, that if they could ſhew 
W that there was an exiſting body in the corporation, a com- 
non council that did alſo. go by that name, if there is an 
eri altas latens under theſe words, that they ſhould have 
the ſderty to explain it. So that I agree, and if I am to 
ut. axe it that the whole of their evidence was produced for 
other purpoſe but to ſhew that the mayor, bailiffs, and 
burgeſles, any twenty-five of them, mean the mayor 
kiliffs, and burgeſſes, and the common council, then I un- 
lerſtand what the uſage is to be produced for. But if the 
carter and uſage are to be put together, and out of that is 
to be made out ; uſage, I do not comprehend it, it muſt 
te to ſhew that the mayor, bailiffs, and burgeſſes, here 
nean the mayor, bailiffs, and burgeſſes, and common coun- 
ail, I fay upon the face of this charter this is not an ambi- 
putas latens, but paten upon the face of it. 


They are not content with. — this charter, ſaying 
there it is, we admit it to be perfectly correct and right, 
ring to you the burgeſſes at large, the power to make by- 
aws upon the face of it, but we will explain theſe words to 
nean ſomething elſe; if they had done that they would have 
teen correct, but when they ſay that the words of this 
charter, that for the good government of the town,” to 
de ſo andſo, that the common council are to continue quam- 
lu ſe bene eferint when they produce arguments from the 
charter eſe to explain theſe words, then I ſay they abandon 
the only ground upon which they can produce evidence, be- 
auſe it is then a matter merely for conſtruction upon the 
kce of it, and that evidence ought not to be produced at 


dl, becauſe then there is not an ambiguitas latens but patens. 


Lord Kenyon. They ſay there is ſomething ambiguous 
upon the face of the charter, and that they call in the uſage 
o explain that. | 


Mr. Exſtine. I ſay, that king William ſaid, when he made 
as charter, you have a common council de fact at — 


heir uſage, it is leaving us too much in the dark notto point 
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I care not whether preſcriptive, or in what way it got there 
but you have a common council; that common council 
which does exiſt at this moment, ſhall continue at all future 
times to exiſt, that therefore is a charter of reference. 


Mr. Heywood. There was in this borough they ſay ; 
common council before, no matter by right or wrong, ty 
I ſay that that ſhall be totally done away and deſtroyed, and 
I will ere another; is that a charter of reference? that is x 
new creation completely and entirely, and I ſay, that as x 
common council has no power by its creation but thoſe that 
are given to it, we muſt look into this charter for theſe 

wers that are given to it, and if there is enough to ſatis. 
2 theſe words, your Jordſhips will not run directly contra. 
ry to the other expreſs words in the charter, but will con. 

ſtrue it to make them good. | bea 


* i ' . 2 27 7 , 
If my learned friends think it neceſſary to ſay, that upon 
the face of this charter there are ſeveral parts that are am- 
biguous, becauſe your lordſhip is to take it ſo. If they fay, 
that putting all this together, we do ſhew that there is upon 
the charter an ambiguity, this -muſt ſtrike every man that 
eads it to ſhew, that the common - council are meant from 
the charter itſeif. I ſay they cannot apply the uſage to that; 
as I was ſaying before, the firſt queſtion is, what were the 
wers that are granted to theſe people, becauſe they are to 
do, ordain, execute, and perform, in as full a manner and 
form as the forty and one councilmen of the ſaid town, in 
coinmon council preſent and aſſembled can do. 

Upon looking at this charter, the firſt power that 1 ſee gi 
en, is a power to remove ſuch of the common council as 
mall misbehave themſelves, and a power alſo to elect others 
in their room. I ſhould like to know from my. learned 
friends fimply, without going any- further, whether this 
power alone will not completely fulfil and give operation to 
every one of theſe, to do, ordain, execute and perform; 
there is not one of thoſe as I think, that can operate ſimply 
upon what Iam now ſtating to your lordſhips; one of they 
duties of the common council ſtated in this charter. The 
word do, there can be no doubt about, the word ordain we 
heard a great deal about at the time. The charter ma 
mean a very little or a great deal. Is there to be no ap- 
pointment about their meeting, no notice how and when to 
meet, and who isto give it. The word ordain is completely 
fulfilled by the powers I am alluding to; there are powe!s 
unknown before, they have a pcwer to elect ſub-bailiffs and 
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2 ſword-bearer; if they had no power given in this charter 


but to elect a ſword bearer, I ſhould contend, that there 
were ſufficient words to operate; the mere election of a 
ſword-bearer, is doing, ordaining, 'executing, and perform- 
ing, in as full a manner and form as the forty and one coun- 
* of the ſaid town in common council preſent and aſ- 
embled can do, ordain, execute, or perform. | 
An argument was uſed with ſome degree of triumph yeſ- 
terday, about the word all, it certainly is in the original, 
and in another copy of the charter prior tothis. What are 
the powers given to all the forty-one common-councilmen 
of the ſaid town? I cannot find any upon the face of this 
charter that are granted to them all, and therefore IT preſume 
that it means this mode of the removing and electing coun- 
cil, inſtead of charter councilmen, and the mode of remov- 
ing and electing a ſword bearer, given to different bodies. — 
In one caſe to the mayor, bailiffs, and common council, or a 
majority of them; in another to the mayor, one bailiff, and 
2 majority of the council, in another to the majority of the 
council without mayor or bailiffs. So that at the time they 
were making out this ſentence, it ſeems to me they had in 
view that the mayor, bailiffs, and burgeſſes of the council 
of forty-one, had at that time certain powers, and without 
NI they ſay at once, we put a ſweeping clauſe 
here, we ſhall ſay what all of them can do together, if all of 
them were put together and to be put in a room at once, we 
will give that ſame power to the mayor, bailiffs, and bur- 
ceſſes at large, or twenty-five of them properly aſſembled. 
This ſeems to be the true meaning of this ſentence with rc- 
gard to the | wo they are ſtated to be the fame as the for- 
y-one could do; not that I am obliged to contend, that he- 
cauſe if a common -council 'be appointed in a borough, and 
have a power, not to make by-laws, but to take upon them- 
ſelves to aſſiſt in the government of the town, but not in the 
legiſlative power, then there is ſufficient here for all theſe 
words to operate upon, and it is not neceſſary for me to con- 
tend for that narrow view of it, which Ithink your lordſhip 
will de obliged to go to, in order to ſupport the prior words 
of the charter. The words are whatever may ordain, exe- 
cute, and perform, whatever you have to do now, whate- 
ver you may hereafter have to do and perform, theſe per- 
lons ſhall do' in your room ; 'and that I conceive to be the 
true conſtruction of this paragraph, and without it, it is 
nonſenſe, and cannot be reconciled to any part of this char- 
ter. I cannot be reconciled to what I have been alluding to 
edout ſub-bailiffs,' and the fword bearer, becauſe * 
either 
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eitherof them, the forty-one are not made neceſſary to do it, 
and it would be a ſingular conſtruction if my friends were tg 
ſay, that not one of the powers granted by this charter are 
within the contemplation of this paragraph ; this power of 
making by-laws, which is never mentioned nor alluded t 
barns as there is no one power in this charter granted to 
the forty- one, it ſhould ſeem there is no one power in thi 
charter delegated to the twenty-five whenever they ſhall 
meet. It ftrikes me that this paragraph is abſurd and in. 
conſiſtent, and it has occaſioned more puzzle to thoſe con. 
ſulted, than any paragraph found in the charter. 


Now I will examine who the perſons are to whom this 
clauſe has reference, and grant theſe powers, ſuch as I have 
ſtated them, and ſuch alone as I conceive they muſt be, to give 
ſenſe to the paragraph, in conſiſtency with the reſt of the 
charter. It ſays, we grant to the mayor, bailiffs, and bur. 
geſſes, that is, the perſons to whom the charter is made, or 
any twenty-five of them afſembled, of whom the mayor, and 
one of the bailiffs of the ſaid town for the time being, we 
will to be two, be, ſhall be, and may exiſt a common coun- 
cil of the ſaid town. 


Firſt of all I contend, that the mayor, bailiffs, and bur- 
ſſes of the town, in the words themſelves in this particu- 
ar place, cannot be conſtrued into any thing but as I ſtate 
them to be, the mayor, bailiffs, and burgeſſes at large. It 
appears now by the evidence, that there is not an inſtance in 
the books in which mayor, bailiffs, and burgeſſes of the bo- 
rough, are uſed as confined to the mayor, bailiffs, and bur- 
geſſes, alone. The diſtinction between the mayor, bailiffs, 
and council, and mayor, bailiffs, and burgeſſes, is taken in 
the minuteſt particular; the diſtinction was perfectly well 
known to thoſe who drew the charter, and is followed from 
beginning to end. 


I have ſtated before, that the grant of making by-laws, 
ins preciſely the ſame way that this does, ſo if it has a 


_— and is copied from that which is made before; 


then, unleſs your lordſhips can ſay, that the mayor, bailiffs, 
and burgeſſes of the town aforeſaid, for the time being, hve 
or ſix pages after the ſame words going before, and the ſame 
words following after, means ſomething elſe than what it 
did, five pages 4 ſo accompanied, it is im poſſible for 
them to make out their caſe. Then what does it ſay, the 
mayor, bailiffs, and common council of the ſaid town.” 


Theſe are not words of reference to an ancient — 
i 5 councih 
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council, theſe are words of creation. It would have been 
ridiculous to have ſaid, we grant to the mayor, bailiffs, and 
burgeſſes, as a grant, that there ſhall be and may exiſt a com- 
mon council of the ſaid town, that is already done in grant- 
ing the forty-one to be a council of the town; the majority 
oft that council had, incident to their creation, a power to 
act, ſo the grant is here the ſame as that which preceded it 
three pages; and it is to be conſtrued directly contrary to 
the former one, not ſo as to give a concurrent right, but to 
act as a repeal and abrogation of it. 


This would be ridiculous in another view, for the mayor 
and bailiffs, and twenty-five, would make twenty-ſeven in 
number. Now I proteſt I cannot conceive the uſe of it if 
this is to be a grant to the common council; for it is a grant 
to the mayor, bailiffs, and common council, that the mayor, 
one bailiff, and twenty-five of them, that is, twenty-ſeven, 
ſhall do that which they contend by the charter before, they 
had a power of doing by a majority; ſo that the mayor, bai- 
lifs, and twenty-fiye, ſhall do that which a majority, that is 
twenty-one, had a power to do without the clauſe; ſo that 
if it is to be taken in that ſenſe, it is a reſtriction of what 
paſſed before, though it appears upon the face of it to be a 
grant of ſomething perfectly new. 


My idea is, that it muſt mean ſomething elſe, namely, a 
grant to the mayor, bailiffs, and burgeſſes of the ſaid town, 
and their ſucceſſors, that the mayor, bailiffs, and burgeſſes, 
or any twenty-five of them aſſembled, that is, provided the 
mayor, bailiffs, and burgeſſes aſſembled amount to twenty- 
ive, ſhall be a common council in the room of forty-one,— 
| don't ſay, that if the one were to be ready at all 
times and ſeaſons to do the bufineſs, that the others ſhould 
ſtep in upon them and ſay, We will take the buſineſs from 
you; no, but if the forty one ſhould fay they would not act 
by order of the mayor, that then it was a reaſonable thing 
there ſhould be this council to act. 


Your lordſhip recollects that there was a long diſpute in 
this borough in times of high political rage and party, and 
this charter in all probability was a compromiſe between 
the contending parties. The king was ſatisfied when he got 
the nomination of a charter common council that ſhould 
de friendly to him hereafter, and that was a great point 
gained, It might ſo happen, that a great many of the men 
who were appointed common councilmen, might refuſe to 
act; it appears they did, and it might ſo happen that — 

might 
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might be a greater number who would refuſe to act, than 
would leave a charter council; and therefore it was ne 

to provide that there ſhould be another body ready in the 
corporation, that might do all thoſe acts that that body were 
appointed to do; and it is rational to ſuppoſe, that too ma. 
ny might refign their places, and there not be enough left 
to fill up the ſucceſſion, therefore the crown took care to 
have a ſuccedaneous body, that the council ſhould be kept up. 


I will admit, that with the uſage you brag ought to 
ſtruggle ſtrongly to give theſe words effect to ſupport the 
uſage ; but then you are to recollect, that in this very char. 
ter, in the very ſentence before, I have a right to ſay ſo, 
there is power given to the mayor, bailiffs, and burgeſles to 
legiſlate, and then your lordſhip is alfo 8 to make uſe 
of any conſtruction that you poſſibly can, to give effect to 
both theſe clauſes, if you can do it; if you cannot give ef. 
fect to both, your lordſhip will be inclined to ſay, that that 
which is clear and unambiguous, ſhall prevail, and that 
which is ambiguous ſhall be laid aſide. If this clauſe were 
as ſtrong as my friends would contend, if it expreſſly _ 
power to twenty-five of the common council to-make by- 
laws, what would be the effect of it then? I conceive that 
neither of theſe proviſions would prevail, and that in that 
caſe, the power that is incident to the corporation at large, 
would revive; and therefore, if they are repugnant (which 
my friends muſt contend for before they can get a ſiugle ſtep) 
that we, that the burgeſſes at large have a concurrent power 

to make by-laws with them, or elſe both muſt be ſtruck out 
as repugnant and-the conſequence of that will, be, that the 
burgeſles at large have power to make by-laws, as incident to 
their original corporation. | 


There is another argument which has been uſed with te- 
gard to the power to eſe the councilmen ; it has been faid, 
that in this clauſe, * that we grant to the mayor, bailiffs, 
and burgeſſes of the ſaid town, and their ſucceſſors, that 
* whenſoever it ſhall happen that any members of the com- 
& monſcouncil die,” and 10 on, * that then, and in every ſuch | 
«*« caſe, another fit perſon or perſons to and into the office of 
« him or to and into the offices of them, ſo removed or dying, 
* or refuſing to ſtand, ſhall be elected and ſworn, and appotnt- 
« ed, by fuck rſons, in ſuch manner, time, and form, as in 
that particular was uſed before the making of a certain cbar- 
0 ter, or letters patent, granted to the mayor, bailiffs andbur- 

4 geſſes of the ſaid town, bearing date the 18th day of July, in 
the twenty-ninth year of the reign of the late king, * 
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« the ſecond, and that when elected, they ſhall exerciſe theit 
« offices for ſuch time and times, and ſhall o thence removed 
« in ſuch manner, as in like caſes in this particular was uled 
« and accuſtomed, before the ſaid eighteenth day of Fuly, in 
« the twenty-niath year of the reign of the late king Charle: 


« the ſecond.” “. | 


Upon theſe words it has been contended, that the words 
oſed and accuſtomed, have a reference to the former council, 
and therefore give the power; it is ſaid, that becauſe they 
are to be filled up as was uſed and accuſtomed, and when 
filled up they are to uſe the power as accuſtomed, that there- 
fore they ſhould have the preciſe power which they had for- 
merly, that is, the right of making by-laws by the burgeſſes 
at large, in the right of another council. I will only ſay, 
that there is nothing whatever in this paragraph with regard 
to their duty and their offices; it remains preciſely as it did 
before, it does not carry it. one ſtep beyond what it is in 
other places; and what powers they ſhould have to exerciſe 
are ſhewn in this charter about the twenty-five; which alludes 
to thoſe powers granted by the crown, and which were in 
the eye of the crown, at the time thoſe were appointed which 
were to ſecure the common council in future to go on in the 
borough, and to put it out of the power of thoſe elected to 
fy they would not ſtand. If I were driven to it, I ſhould 
contend, that theſe words allude to thoſe officers who, by the 
nature of their offices, had power incident to them; theſe 
are the general words, alluding to the mayor; recorder, 
common clerk, and bailiffs, as well as to the common coun- 
cil, . Now all thefe, for any thing I know, may have power 
incident to their offices by the common law, and the words 
xerciſed and ſworn, and ſo on, may allude to this and this 
only, If it is made to allude to all together, I then ſay it 
muſt allude to the powers which they have, and which they 
could exerciſe. 210 1 


Mr. Laaw, at the trial alluded to the word faworr, and it 
was proved in the evidence ] believe, that they were ſworn, 
and that the ſame oath is now adminiſtered as was in earlier 
times; as early as Hal/all's by-law. I conceive that no ar- 
gument can be derived from that, becauſe the other officers; 
the recorder, mayor, town clerk, and ſo on, muſt be ſworn, 
and when common council were appointed here, they were 
directed by the charter itſelf to be 1worn, and even then the 
lwearing of them into their office is only ſwearing them into 
the execution into that office, whatever it might be. * 


Theſe are the arguments that ſtrike me with regard to 
Tet theſe 
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theſe different charters. It appears to me, that upon the 
face of this charter there 1s no ſort of ambiguity whatever tg 
let in parole evidence; it ſtrikes me, that parole evidence 
ought not to be admitted, in contradiction, under any ofthe 
heads I have been alluding to, to thoſe words which are 
clear and unambiguous, I flatter myſelf J have ſhewn a con. 
ſtruction of this charter which will make every part of it 
conſiſtent with the grant to the mayor, bailiffs, and burgeſ. 
ſes, to make by-laws ; if your lordſhips are not ſatisfied that 
all the records alluded to here are filled by the different ar. 
guments I have uſed, I conceive that your lordſhips muſt 
reſort back to thoſe words that are clear and unambiguous 
and if any part of the charter 1s to give way, it muſt be that 
niſſion of parole 
evidence, is admitted to be ambiguous. ; 


I fay we have a clear right, untouched and unimpeached 
by any thing. 


Next, if impeached, that ours is clear and unambiguous, 
and that whatever is contrary to it, muſt be thrown aſide, 
and our part of the charter prevail, : 


I think I have now ſhewn, that evidence ought not at all 
to have been received, or if it was received, it would have 
been immaterial to the matter then in iſſue. But Mr. Ser- 
jeant Adarr, N went further, and faid, as a reaſon 
why we could not conſent to a ſpecial verdic, that we 
deny the uſage to be ſuch as my learned friends will 
contend it to be, becauſe it is ſhewn upon the face of the 
evidence produced, that in the year 1579, a by-law was 
made by the burgeſſes at large, by which by-law, whatever 
common council exiſted before, all former councils are done 
away, and a new common council was then created by the 
mayor, bailiffs, and burgeſſes, becauſe they ſaid at the time, 
that there had been one exiſting; and as there does not ap- 
pear upon the face of the records or entries that have been 
read in evidence, that any one act was done by the common 
council from that year down to the year 1610, it is fair to 
preſume that that common council never did any acts, and | 
that in truth its appointment, if it had one, was totally af- 
terwards reſcinded, becauſe down to the year 1610, there 15 
not an entry of any thing being done, and afterwards comes 
the charter of Charles the firſt, which exprefily gives a right 
and power to the burgefles, that within a year after, that 
fame right and power was delegated to a fet of common 
councilmen by the burgeſſes themſelves; ſubſequent to that 
came the charter of Carte; the fecond, and the ufage _ 

that 
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that down to king William, cannot be a uſage upon which, 
ſuppoling it to exiſt in the ſtrongeſt terms, the jury may be 
ſuppoſed to find their verdict. We gave no evidence but 
at i upon the face of their own entries ; it appears that 
there were times in which that power given to the burgeſſes, 
ſometimes was interrupted, and ſometimes reſcinded, till the 
time when the charter of king , illiam was granted. 


Such are the arguments, as the caſe now ſtands before 
your lordſhip, with which I have thought it my duty to 
trouble you ; the weight of evidence I conceive not to be 
ſuch as that your lordſhip can poſſibly ſee that this verdict 
has been wrongfully given ; more eſpecially when, from any 
thing that appears upon the. judge's report, his direction to 
the jury 


Mr. Juſtice Groſe, There are no directions ſtated, 


Mr. Heywood. Therefore we muſt preſume that all was 
right. As 1t appears upon the face of the report there is no- 
ng objectionable with regard to the manner in which it 
was left to the jury, and nothing objectionable as I conceive 
with regard to the manner in which the jury have found 
their verdict. 8 | FE 


Mr. Erſkine. The judge left the conſtruction of the char- 
ter to the jury. | 


Mr. Juſtice Buller. They ftate to you from a written pa- 
per what the direction was. 


Mr. Heywood. The judge ſtated to the jury how it came 
— to them the ſecond time, I have not got theſe words 
own. | 


Mr. Mood. My note is, © if you think the charter of king 
William refers to the uſage, then you will be of opinion 
* the by-law is not well made.” 


Mr. Law. I have theſe words—if you think the uſage 
tear, and that the charter meant to refer to it, then either 
the by-law is not good, or the action not maintainable. 


Mr. Erftine. I wiſh to call the attention of the court to 
one circumſtance. 


Mr. Chambre. If you think the uſage clear, and that 


" the charter meant to refer to it, the action is not main- 
tainable, 
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„ tainable, but if notwithſtanding the evidence you think 
& otherwiſe, then the action is maintainable.” “. 


Mr. . Heywood. I can only ſay this, 'that-at the time 
of the trial I really thought my friend would never have oc. 
caſion to complain that he had been unfairly dealt with. 


Mr. Law. God forbid I ſhould ſay any ſuch thing, 


Mr. Heywood. I did not mean unfairly in any bad ſenſe of 
the word. - | 


Mr. Law. Miſ-direQion is the vor. 
Mr. Aead. Becauſe every particle, every word that Mr, 


Law himſelf thought fit to point out to the judge as material 
for him to obſerve upon to the jury, he did obſerve upon; 


ſpecifically mentioned to the jury, and the judge's ſentiments 
upon it. Therefore, how my friend can obje ct to this 
new trial, when it was expreſſly granted to him only to 
ſhew, that the mayor, bailiffs, and burgeſſes, in the charter 
of Charles the firſt, meant the mayor, bailiffs, and gommon 
council, I cannot conceive. | | 


The learned judge ſummed up the jury each particu- 
lar part that my friend ſtated the evidence could allude to, 


My friend ſaid, that the jury ought to have found ſimply 
this, we find the uſage ſo and ſo, and then left the conſtrucy 
tion here. I conceive that every jury has a right, u 
the trial of an iſſue, to take the conſtruction of the deed 
a5 the judge — it to them, with the facts that have been 
brought to ſhew what that deed means, and if my friends 
ideas were true.— ; 


Lord Kenyon. Do you think the jury are to conſtrue the 
limitations of a ſettlement. 


Mr. Heywood, No I do not. 


Lord Kenyon. Do you mean it being a complicated iſſue, 
that the jury had a right to take the deciſion of the law upon 
them. Bhs 


Mr. Heywood. Where a queſtion comes before a jury, i 
* 
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ink zich are complicated law and fact, the jury have a right 
555 a general verdict. a rd g 


ime Lord Kenyon. They have a F to do it, dut whether 
oc right, is another thing, the judge is to state the law, 


Mr. Juſtice Groſe. Are not the jury to find according to 
law directed. | | 


T of Mr. H:ywood. The jury upon the whole are to give the 
verdict, If they don't think fit to divide it, and 5 rate 
the law from the fact, their verdit muſt be a general one 
pon the law and the fact; they cannot fay that they will 
ake the law upon themſelves and go contrary to the law, as 

Mr. aid down to them. I am not arguing that. But let me go 

rial WH one ſtep further, ſuppoſe a queſtion was to arife with _— 

on; Wl to an ambiguitas latens, in a charter, when that queſtion 

comes before a jury they may do this, they are not only to 
ents WH find that ſort of uſage which relates to the charter, but if 
this there is an ambiguitas latens, if it is to be let in at all, it is 
to ſor the jury to find where that — — latens lies. I have 
nter I taken ſome pains to look into this, I can find no caſe againſt, 
non t, but many for it. In deeds where there is a diſpute about 

2 man's name, the jury have always found that Fohn Styles 

was the perſon mentioned in the deed, they have applied 
icu- Wl the evidence to that; and ſo with regard to premiſes and 

0, many other articles, it is not left afterwards for the court to 

draw the inference. 


rue, Lord Kenyon. When they have found that fact, the legal 
— conſtruction of the deed and the charter, belongs to the court. 


een Mr. Heywood, Yes, if it is not left by the judge to them. 


Lord Kenyon. If the jury have found contrary to the law, " 
Is not the court to ſet it right : 


= Mr. Heywood. Whether the perſons there mentioned are 
the mayor, bailiffs, and burgeſſes, or the common council, 
is a queſtion not for the judge but for the jury. 


ſſue, Lord Kenyon. The judge is to apply the fact to the law. 


Mr. Egſtine. We contend the judge ought to have ſaid 
this to jury. The charter does refer to the uſage, I tell you 
* that, and you are to tell me what the uſage is. | 


Mr. Juſtice Buller. Whether the;charter is or is not am- 
biguous, do you ſay is to be decided by the jury? 5 
. 
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Mr. Heywood. No, I mean this; if the mayor, bailiffy, 
and burgeſſes, are ſuppoſed to mean the mayor, bailiffs, 
and common council, that it is a queſtion of fact whether it 
means them or not, and that belongs to the jury to decide. 
When the jury have found that the mayor, bailiffs, and 
burgeſſes, mean the mayor, bailiffs, and common council, 
then conſtruction. of the deed belongs to your lordſhips, But 
upon the other grounds 1 flatter myſelf we ſhall be enti. 
tled to your judgment. 


Mr. Jon Heywood. 


Il am alſo to ſhew your lordſhip cauſe why there ſhould 
not be a third trial in this caſe, 


Your lordſhip has heard — preg from Mr. Erftine, of 
the magnitude of this caſe, and that this was a queſtion that 
aroſe out of the heat and intemperance of a conteſted elec- 
tion. As to the magnitude of the caſe, the * is, 
whether a property proved to be of the value of a million, 
and 440,000 is to be adminiſtered by a junto, or the bur- 
geſſes are to have a right to fee what becomes of their pro- 
perty ; it is therefore a queſtion in which every inclination 
would be in our favour, and not againſt us; for the queſtion 
is, Whether the burgeſſes have a right to ſee what becomes 
of their money, or whether it is to be adminiſtered by a 
Junto, who have involved the corporation already 300,000]. 
in debt. | 


This queſtion, as your lordſhip well knows, has been 
tried twice; the firſt time it was tried upon the conſtruction 
of the charter; for Mr. Erftine then ſtated, that the ſingle 
point was, whether the mayor, bailffs, and burgeſſes, in 
the charter of Charles the firſt, to whom the power of  mak- 
ing by-laws was given, meant the mayor, bailiffs, and bur- 
geſſes at large, or the mayor, bailiffs, burgeſſes, and common 
council. The judge was of opinion, that the charter was 
2 plain to require any explanation, and rejected the evi- 

nce. 


When the caſe came before the court upon a motion for 
the laſt new trial, Mr. Erftine ſtated he had evidence to ſhew 
it meant the mayor, bailiffs, and burgeſſes, and common 
council, and not the mayor, bailiffs, and burgeſſes at large, 
and in order to try that queſtion, the cauſe went down to 
a ſecond trial. I ſubmit, that upon that point, there can- 


not be the ſmalleſt particle of doubt, that the mayor, 4 
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ifs, and burgeſſes, to whom the power of making by-laws 
— by Charles the firſt, 4 mean the wm Te bal- 
ifs, and burgeſſes at m_ I contend upon this ground, 
that in the firſt place, this is the corporate name. The 
corporation is incorporated by the name of mayor, bailiffs, 
barges, and to the ſame perſons ſo incorporated the 
power of making by-laws is given, The fame perſons to 
whom the power of making by-laws is given; have power 
o elect the mayor, and nobody ever doubted that the bur- 
zeſſes at large have the right to elect the mayor. But Mr. 
Lyſtine aſſerted, that if he went into the evidence, he would 
ew your lordſhips that the mayor, bailiffs, and burgeſſes, 
meant mayor, bailiffs, and common council. Now I ſub- 
mit that nothing of that kind appears upon the evidence, 
eren as it is now ſtated before the court; for the entries at 
the laſt trial prove, in my judgment, quite the contrary ; 
and upon that point there is no pretence to ſay, that the 
mayor, bailiffs, and burgeſſes, means mayor, bailiffs, and 
common council, and if ſo, the ground upon which the 
aſt new trial was granted, certainly fails them. 


Then it is ſaid that there is ſome uſage referred to that 
paſſed before the charter of Charles the firſt. Now I ſay that 
rhatever uſage there was before. the charter of Charles the 
firſt, that charter makes an end of all ſuch uſage; for it un- 
quivocally gives this power to the body at large, and not to, 
ay body in whom the right might in fact exiſt before; that 
pears upon the charter of Charles the firſt to demonſtra- 
ton, and there can be no queſtion concerning it. It ſeems 
by the law, that if there were no power of granting by-laws 
u all, that power would attach to the body at large. Sup- 
pong Charles the firſt to have ſaid nothing in his charter a- 
bout making by-laws, the body at large would have that 
power, Then why js the power given to the body at large 
n that charter? for this plain reaſon, that ſomebody elle 
caimed the power, and that explains the firſt entry that they 
read, Hells by-law. It is clear from that entry, that there 
vas a diſpute at that time in the town to whom the right of 
making by-laws was given. That by-law proves at leaſt, 
that there was a diſpute between different bodies in the cor- 
poration, in whom this power ought to be inveſted, 


Then there is a chaſm of thirty years, during which 
rad no entry; the fair preſumption is, that it went bac 
luring that time to the body at large. What does Charles 
pant this charter for? I ſay expreſsly for ſettling that queſ- 
on, that the power ſhould be exerciſed by the body at large, 
| an 
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and not by thoſe perſons that claimed a right to exerciſe 
There is 5s 12 elſe jn the charter that * ſubject man 
of a charter, the power of electing mayor and bailiffs, f 
had unqueſtionably before, and there is no ſubſtantial end 
the charter of Charles the firſt, but of giving Fam power 
the burgeſſes at large. Then if Charles the firſt unequiye 
ly gives this power to the body at large, which I contend | 
does, is that power taken away from the body at large 
any other perſon? It appears by the charter of king 
Jiam, which recites ſufficiently the history of the borouy| 
that king William grants his charter for the expreſs purpe 
of reviving the charter of Charles the firſt ; he recites th 
wer of making by-laws, and then grants it again in 
ge terms as by the charter of Charles the firſt, to the maj 
or, bailiffs, and burgeſſes at large; if it is re-granted, 
ſubmit that the power of making by-laws cannot be given t 
any except the corporation at large but by clear and unan 
biguous words; if the power was in the corporation at lar 
and is not taken out of them by clear and unambiguo 
words, I contend that that power ſtill remains in them. 
I am right in that conſtruction, it ſeems to me that it 
enough to ſay that the other clauſes in William's charter 
< which the gentlemen relied upon on the ſecond trial, þ 
which they did not at the erf (for it was admitted befo 
by Mr. Erſkine, that if the power was = to the burgeſſes : 
large by the charter of Charles the ſirſt, they have it now 


M. Erftine. I appeal to the court, I ſaid no ſuch thing, 
Mr. J. Heywoed. I ſubmit to your lordſhip that whateve 


that clauſe about the twenty-five means, if it does not mean ti 
take away the power from the burgeſſes at large, to make by 
laws, that it remains, and if it does not do that, it leaves ch 
yp in the burgeſſes at large, as we contend it ought.to be 

do not know that any of the entries were read of the ua 


fince the charter of king William. 
Mr. Juſtice Buller. There were ſeveral. 
M. F. Heywood. But there is no inſtance to be found of 


enforcing a by-law by common council fince Williazrth 
third's charter. | 


Mr. Law. We ſtopped there, the uſage was uniform 
from William the third, without exception. 


Mr. Juſtice Buller, You did not do that. 
J Mr. Low 
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'Mr. Law, We gave only one, I think, which ſhewed 
that perſons who uſu the power of making by-laws 
were disfranchiſed, and that immediately after the charter of 
William, they fell to work and did as they qid before, with- 
out the pauſe of a moment, or change of a ſingle thing. 


Mr. J. Heywood. The common council have never in any 
one inſtance aſſerted by proceſs of law, their right of making 
by-laws, except in one Caſe, in which they failed. There was 
an ation brought againſt Fazakerly, in which the corporation 
failed ; they did not recover. 


I would ſay one word reſpecting lord Derby's caſe, which 
they relied much upon, As the charter now ſtands it is im- 
poſſible for the burgeſſes at large to make by-laws, unleſs the 
mayor and one of the bailiffs are preſent at the meeting. The 
mayor and bailiffs muſt be choſen out of the common coun- 
cil, and therefore, without the concurrence of two of the 
council, it is impoſſible for the burgeſſes to exerciſe this right, 
unleſs the mayor and one of the bailiffs are willing that the 

 burgeſſes ſhould exerciſe this right; and that noble earl, hav- 
ing ſpirit to reſiſt this as long as he lived, it was ſubmitted 
to; but as ſoon as he died, then they proceeded to disfran- 
chiſe and the like ; but there was nothing of that during the 


life of lord Derby. 


Mr. Erftine talked a great deal about counſel's, opinion 
I only mention it for the ſake of ſaying, that if we were to 
try the cauſe by them, we ſhould be content. Mr. Erftine 
talked of the opinion of your lordſhip's predeceſſor ; if he 
gave the opinion Mr. Er/tine ſtates, he alſo gave more opini- 
ons, for we have ſeen an opinion of another ſort and we have 
the opinions of Boutle, Fazakerly, and others. | 


This cauſe has been tried twice. In the firſt place I fa 
the judge was not wrong in the direction he gave the fi 
time, which your lordſhip will permit me to ſay, becauſe 
your lordſhip recollects the caſe was not argued; the court 
has not decided that the learned judge was wrong in ſaying 
that this charter was not ambiguous, that the meaning was 
8 clear, and that no evidence was admiſſible to ex- 
plain it. 2 7 


In the next place, ſuppoſing the evidence to be admiſſible, 
the evidence was not ſo clear as that the jury were wrong in 
finding the verdi& they have done, 


With reſpect to the expreſſions made uſe of by the learned | 
Judge not hearing of _ before, and not having my _ 
Uu | e 
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here u which I took notes at the trial, I canſa ; 
about i your lordſhip will keep us to the report, —. 


fore I ſubmit, that in this caſe there ought to be no new 


trial. ä 


Mr. Erſkine. We ſhall have the pleaſure of ſeeing Mr 
Heywoid's brief probably on Monday. | 


Mx. Juſtice Groſe. How are the common council choſen? 


| Mr. Low. It was decided by a verdict at the laſt affe, 
that they are choſen by themſelves. | 


Lord Neayen. No mode of election of Aldermen is pre. 
ſcribed by the charter. 4 ; 


Mr. . Heywood. It is only a name, they become alder- 
men by ſerving the office of mayor. 


( 


ApDjoURNED.. 


Court of King's Bench, May 1, 1793. 


Mr - Gibbs. 


I AM to tfouble your lordſhip now on the ſame fide 
with the gentlemen who have already ſpoken on this buſi 
nefs. I conceive- I ſhall perform my duty better by at- 
tending to thoſe points which I ſhall be able to diſculs, 
than by going into what paſſed at the trial, which I had not 
an opportunity of hearing. I underftand the queſtion in this 

' caſe to be, Whether there be ſuch ambiguity in the words 

by which the power of making by-laws is granted to ſome 

| hedy or another, as to let in evidence of the uſage. — 
| enc 
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dence of who that body is, who have actually exerciſed the 
right; the queſtion is, whether a fair doubt can be raiſed 
upon the inſtruments themſelves, in whom this power re. 
ides. And I apprehend, that in determining this queſtion, 
your lordſhips will not look in the firſt inſtance to the uſage, 
nor conſider at all whether ſuch uſage does or does not exiſt, 
but your lordſhips will look at the charters, and will ſee, 
whether upon them not knowing at all whether any uſage 
does or not exiſt upon the ſubjeft, whether upon them any 
fair doubt can be raiſed, to whom this power is given 
by the charters themſelves. I ſubmit with great deference 
to your lordſhips, that that — ſhould be conſidered 

n a view of the charters themſelves, without any refer- 
ence to the exiſtence or non-exiſtence of the uſage, becauſe 
before the evidence of _ x can poſhbly be admitted, accord- 
ing to my apprehenſion of the matter, your Jordſhips muſt 
have felt a previous difficulty in conſtruing the charters 
themſelves; if you feel no ſuch difficulty upon the fight 
of the charters themſelves, you. cannot afterwards look back 
again to the charters, and raiſe that difficulty, which upon 
the face of the charters themſelves does not exiſt. I think 
my lords I am accurate in ſtating that this is the rule, 


Lord Kenyon. That is not you the rule upon which the 
other gentlemen have argued, It 1s a very advantageous 
way of ſtating it for your argument certainly, but I am not 
ſure whether it may not be as correct a way of ſtating it as 
Mr. S. Heywood ſtated it. The court will ſtruggle to up- 
port the _ if they find a uſage, they will look into the 


charters to ſee whether there is ſuch a conſtruction fairly to 
be adopted. 


Mr. Gibbs, I admit the queſtion is, Whether there be a fair 
doubt upon the words of the charters; but the reaſon why 
think the uſage ſhould not be adverted to in the firſt in- 
ſtance, is, that the court are to judge from the charters 
themſelves, whether there be any ambiguity in the expreſ- 
lions of them, before they determine that extraneous evi- 
dence is to be adduced in ſupport of them, 


| % 5 

Lord Kenyon. If it is an ambiguity to be explained by evi- 
dence, it is an ambiguitas latens, that is the very caſe in which 
Lord Bacon ſays evidence is to be received to explain an am- 
biguitas latent. a 8 


Mr. Gibbs, If that be the law, there is no caſe whate- 
ver, be the words of the charter ever ſo clear upon the face 
of it, in which you might not in the firſt nance wet 


0 
. 
id 
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the uſage, and then bring the conſtruction of the charter to 
it; and it would be in vain to contend then, that the uſage 
is not admiſſible, for your lordfhips muſt firſt have recourſs 
to the uſage, in order to ſee Whether that will bear you 
through any — of the charter. I conceive there 
cannot be ſuch a fort of ambiguites latens, as Lord Bacon 
ſpeaks of. I have always underſtood, that the only ground 
upon which it has ever been contended that ſuch evidence 
ſhall be received to explain a charter, is this, that the court 
cannot, without having recourſe to ſome extraneous evi. 
dence, put a clear conſtruction upon the charter itſelf. That 
is the apprehenſion that T have of the law upon the ſubject; 
if I am wrong, of courſe your lordſhips judgment will cor. 
rect me in it. But I have always underſtood, that there 
could not be a doubt upon the ſubject. I have always un- 
derſtood, that no queſtion could be raiſed ; but that if the 
words themſelves, as read upon the charter, without any 
reference to uſage, are ſufficiently clear, that then no uſage 
however direct againſt them, can be received. 


If it be contended on the other fide, and your lordfhips 

ermine that evidence of uſage may be received in the firſt 
inſtance, and then conſider the uſage with the charter, and 
put a conſtruction upon the whole together, ien there is an 
end of the doctrine we contend for. For we contend that 
uſage is inadmiſſible, unleſs there is ſomething upon the face 
of the charter that renders it admiſſible, without reference 


to the uſage, , 


Lord Kenyon. I do not attribute it as a blame to any Fs 
tleman, but in different caſes they take different grounds of 
of argument; in a former caſe you did not only argue, but 
pended the uſage itſelf, in expoſition of the charter, againſt 
the words of the charter. N 


Mr. Gibbs, No, with great ſubmiſſion to your lordſhip, 
- w argument was ſo underſtood, or my plea was ſo un- 


Lord Kenyon. I looked at the caſes you cited this morn- 
ng. 


Mr. Gibbs, Then either I mis-ftated what I ſtated, or 
my argument was miſunderſtood. I ſaid in that caſe the 
words of the charter are ambiguous. With great deference 
to your lordſhip I argued it ſo; at leaſt if what I ſaid did not 
carry that meaning to the court, it was a defect in the ex- 
preffions that I uſed, becauſe I certainly meant to convey 
that meaning. The ground upon which I meant to put 4 
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caſe was this, I remember it turned upon the words, for the 
tine being, and the queſtion was, whether the words, for the 
time being, were to be applied to the whole body, or to the 
majority of the body; therefore I contended this.—I am 
ſure I am right when I ſay I am right.— I do not mean by 
that to put my opinion upon any ſubject againſt your lord- 
ſhip's; but 1 am certain I am accurate in the ground I took, 
and te foundation of my plea, which pleads that the words, 
for the time being, are ſo placed in this charter, that they 
may refer either to the whole body, or the major part of 
that body. It being then ambiguous whether it refers to one 
or the other, I argued that the uſage was admiſſible ; but I 
ſtated in expreſs terms in my argument upon that caſe, that if 
the words were clear, uſage could not be admitted to ex- 
plain them. I am ſure I ſtated that, perhaps my confidence 
upon the ſubject may be ſtrengthened a little by a certain 
conviction in my own mind, that it has always been my 
opinion, and that it is what I meant to urge in that caſe. 


I meant to ſtate then, as I do now, that where the court, 
taking the words of the charter only where the words 
themielves are fo clear as to give the court a fair conſtruc- 
tion of them without any reference to the uſage, there uſage 
is not admiſſible in evidence. But I admit on the other 
hand, and admit in the fulleſt extent againſt myſelf, that if 
the words of the Charter are in themſelves, without looking 
at any uſage, ſo ambiguous, that the gourt cannot put a 
plain direct meaning upon them, then they may look round 
for aſſiſtance from uſage as it has prevailed, as a contempo- 
raneous expoſition of the words of the charter. But I al- 
ways have maintained, and ſhall till I receive the judgment 
of the court to the contrary, that if. the words of the char- 
ter are themſelves ſufficient to enable the court to put a clear 
conſtruction upon them, then it is unlawful to inquire, for 
the purpoſe of affecting the judgment, whether there exiſts 
2 uſage or not, but the court muſt conſtrue the charter by 

if without any extraneous aſſiſtance. 5 


I have laboured this point more than I ſhould otherwiſe 


have done, becauſe I have always underſtood it to be a ſet- 
tled and an admitted point, and I confeſs, if it be not ſo, a 
great part of my argument falls to the ground. I admit, 
that if the court can receive uſage in evidence without firſt 
ſeeing that there is an ambiguity in the charter, then my ar- 
gument does labour extremely; but I ſhall take for granted, 
through the reſt of my argument, that unleſs there 1s an am- 
biguity upon the face of the charter itſelf, the. uſage is to 


be entirely put out of the — W „ The 
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There are three things to be conſidered in this caſe, and 
it may tend a good deal to underſtand it, to ſee what the ef. 
fect of thoſe three things is at different ſtages in the hiſtory of 
this corporation. There is firſt the charter of Charles the 
firſt, there is alſo the charter of William the third, contain. 
ing that charter, and there is alſo the uſage. 


Now let us ſee how theſe things affected the conſtitution 
of the corporation at different times. The words upon 
which the preſent doubt ariſes, (and which it is the queſtion, 
whether they are to be conſtrued by other words in other 
parts of the charter, and by this uſage, that it is contended 
ought to be received in evidence) are thoſe by which the 
power of making by-laws is originally granted by the charter 
of Charles the firſt. The words of the charter are theſe, 
« We grant to the mayor, bailiffs, and burgeſſes of the town 
« aforeſaid, and their ſucceſſors, that hereafter for ever, 
<« there may and ſhall be one of the burgeſſes of the aforeſaid 
town, in form hereafter in theſe preſents mentioned, 
elected, who ſhall be and ſhall be called mayor of the 
© ſame town, and that in like manner there may and ſhall 
„ be, within the town aforeſaid, two of the burgeſles of the 
“ ſaid town in manner as hereafter in theſe preſents menti- 
& oned, who ſhall be and be called bailiffs of the ſaid town, 
« And we further will, and by theſe preſents for ourſelves, 
« our heirs and ſucceſſors, we grant to the ſaid mayor, bai- 
&« liffs, and burgeſſes, of the town aforeſaid, for the time 
„being, or the greater part of them, of whom the faid 
© mayor, and one of * bailiffs of the town aforeſaid, 
for the time being, we will to be two, upon public no- 
e tice thereof given, ſhall have a power of making by-laws.” 
Here your lordſhip ſees is a grant to the mayor, bailiffs, and 
burgeſſes; and then comes in the ſame line, that the may- 
« or, bailiffs, and burgeſſes, ſhall have a power of making 
„ by-laws.” 


Now I think it is impoſſible for ingenuity to ſuggeſt a 
doubt upon theſe words, it it impoſſible that your lordſhips 
reading that clauſe in the charter of Charles the firſt, laying 
out of your mind, as you ought to do, the arguments that 
am now upon, namely, taking up the corporation at that 

riod of time when the charter of Charles was granted, it 
is impoſſible for your lordſhips to doubt, I think, that by 
theſe words the power of making by-laws was given to the 
corporation at large. There is nothing, and I have never heard 


it pretended that there was any thing in the whole .courſe of 


the charter of Charles, that throws an ambi 2 upon th 


eſe 
words; then at the time that the charter of Charles the firſt 
Ky; 9 
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was granted, and accepted by the corporation, the right of 
making by-laws was, under the expreſs proviſion of that 
charter, veſted in the corporation at large; a uſage has been 
ſpoken of as exiſting, partly before the charter of Charles the 
firſt ; partly ſubſequent to the charter of Charles, and in the 
interval between the granting that charter, and the granting 
the charter of F7lliam the third; and again after granting 
the charter of William the third. 


Let us fee in the firſt place what effect this charter of Charles 
the firſt has upon ſo much of the uſage as had then exiſted. 
I ſubmit, that whether that uſage as ſaid to have been exer- 
ciſed before that charter, were right or wrong, whether it 
was legal or illegal, that charter, ſuppoſing for a moment 
(which I do not mean to admir, becauſe I do not pretend to 
know what the evidence was) but ſuppoſing for a moment 
that the evidence produced at the trial —. that the com- 
mon council had a right of making by-laws before the char - 
ter of Charles the firſt, ſtill I infiſt that the charter of Charles 
took it from them, and gave it to the corporation at large. 


It will not be contended I preſume, that though it may 
have exiſted in a common council before that charter, yet. 
that it was neceſſary that this charter, in order to deprive 
that common council of it ſhould deprive them in ex- 
preſs terms,——It will not be contended that it is not ſuffi- 
cient for the charter to have given it to another body, 
and the only queſtion then will be, whether the charter has 
pou it to another body by expreſs words. Now if my 
earned friends can point out, if the court can ſuggeſt any 
more direct terms by which it could be given to the body at 
large, than it is here given to them, I might almoſt give up 
the queſtion. The mayor, bailiffs, and burgeſſes are the body 
at large; they are called ſo when mentioned as the grantees of 
this power meant to be granted. The king grants to the mayor, 
bailiffs, and burgeſſes.—The authors of that charter had then 
in their minds the corporate name of the body at large, and 
in the ſame line in which they have uſed it to expreſs the 
body at large, and in which it can mean nothing elſe, in the 
ſame line of the charter, they go on to ſay, that the mayor, 
bailiffs, and burgeſſes, ſhall in future make by-laws. I think 
it is impoſſible for any torture of words to raiſe a doubt, that 
by this clauſe the right of making by-laws is expreſlly given 
to the corporation at large. Then to apply that to ſo much of 
the uſage as then exiſted before it is done away ; the charter 
of Charles the firſt, giving the right of making by-laws ex- 
prefily to the corporation at large, does, as much as if it had 
done it in expreſs terms, take it from the common council, 
and deſtroy a right which might poſlibly have before exiſted 
in them. Then with great deference to the court, I have 

got 
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got the length of ſhewing that the charter of Charles the fieft 
gave this power to the corporation at large, and that giving 
it to the corporation at barge, any u'age that might have exiſt. 
ed previous to that time, eſtabliſhing in another body, is atan 
end. | | 


I now come to the period between the charter of Char/:; 
the firſt, and the charter of William the third. The charter 
of Charles the firſt has expreſſly given this power to the cor. 
poration at large. Then is there any thing that occurs in 
this caſe? Is there any thing that y”_ lordſhips can fee, 
looking upon this charter, or indeed looking upon any part 
of this caſe, (but I am confining it now to the charters,) 
Is there any thing that your lordſhips can ſee between the 
charter of Charles the firſt, and the charter of William the 
third, which has taken this right from the corporation at 
large, which I inſiſt was veſted in them by the charter of 
Charles the firſt? What can take it from them? nothing 
but another charter accepted by them, or a forfeiture of the 
right; it is not pretended that any ſuch thing exiſts, there- 
| ſore, if by the charter of Charles the firſt, this power was 
legally granted to the corporation at large, it muſt remain'in 
: _—_— 85 that time to the granting the charter of illian 
rae third. 7 


If J am right in that poſition, that a power granted by the 
charter of Charles the firſt, not legally taken away, (for no 
means are ſuggeſted by which it was) muſt remain in the 
corporation till the charter of William the third, which is 
the next charter, why then any uſage againſt this power in 
the interim, mult be an uſurpation; it cannot be otherwiſe; 
here is a right granted to the corporation at large, by the 
charter of Charles the ſirſt; it is pot pretended, that in the 
interval between the charter of Charles the firſt, and the char- 
ter of William the third, any inſtrument exiſts by which this 
right it taken from them. Why then, if that right in 
the interim was exerciſed by any body, other than that to 
which it was granted by Charles the firſt, that exerciſe was 
not a legal uſage, but an uſurpation ; if it was not exerciſed un- 
der the authority of that body to whom the power was grant- 
ed by Charles the firſt ; but if any exerciſe of it be found to 
exiſt inconſiſtent with the charter of Charles the firſt, then 
that is an uſurpation. 


Now I think I have diſpoſed of all the uſage that can be 
contended to have exiſted with any effect, down to the char- 
ter of William the third. The uſage that exiſted previous 
to the charter of Charles the fisſt, J contend was eſtroyed 
by the expreſs words of that @harter, which gives the power 
to the mayor, bailiffs, and burgeſſes; that power * 
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them, becauſe it was not taken away by any competent pow- 
er, till the charter of Malliam the Third, and therefore the 
uſage between the charter of king Charles, and William the 
third, can be nothing but an uſurpation. 


I think then I may fairly ſay, that E have brought the 
caſe to this point, that at the time of granting this charter 
of William the third, the body at large were in the legal poſ- 
eon of the power of making by-laws; that is a ſtage in 
the proceedings upon which I reſt myſelf. I ſay that I have, 
by what I have already had the honor of ſubmitting to your 
lordſhips, ſhewn that at the time of granting the charter of 
William, the body at large poſſeſſed the power of making by- 
laws; then it only remains. for us to ſee how that power is 
taken away from them. Up to that time it clearly exiſted 
3 I contend, in the corporation at large, and we are to find 
the ſame proviſion in the charter of William the third, 
5 which, my learned friends ſay, takes this power away from 
the body in whom it legally exiſted at the time of granting 
the charter, | 


. 
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Now where a particular part of a corporation, or the cor- 
poration at large, are in poſſeſſion of a power, and another 
charter is granted to them, it may do one of theſe three 
things; it may either not advert at all to that right, and 
then it will. remain as it ſtood upon the former charter; or 
it may accept it, without making any proviſion for how it 
may be exerciſed hereafter, and then it will be governed by 
the rule of the common law; or it may give the right to 
mother body, and I admit as indeed I contended in the for- 
mer part of my argument, that if by expreſs words, the 
charter of William had given the right of making by-laws to 
the common council created by that charter, that it would 
not be neceſſary for it by expreſs terms, to take it away from 
the body at large ; but the giving it to another body would 
in effect produce that conſequence. I inſiſt likewiſe, that 
where it has before been given by expreſs and unequivocal 
words to another body, as recited in the charter which it is 
now contended takes the power away from that body, 
that it muſt be taken away by as expreſs words, at by the 


2. 


5 7 7 889 


this charter, it was originally given. The right of making 
by-laws is by expreſs terms granted to them by the charter 
of Charles the firſt, and the charter of William the third con- 
rms, in terms, that former charter, which expreſvly gives 


there being no words in the charter whic 
rms it, except as hereafter it may be altered; it would be 
| 13 extraordinary 


— 


former charter, recited in this charter, and confirmed by 


the right of making by-laws to the * oy a at large ; 
| | ſay that it con- 
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extraordinary if king William, by expreſs terms, ſhould take 
it from the body to whom it was formerly granted, and give 
it to another; but there are no terms in the charter of . 
Ham the third, by which it can be contended that this was 
taken from the body to whom the power was given by the 
charter of Charles the firſt. ; 


In the firſt place it confirms that firſt charter, and it con- 
firms a charter which does not leave the power in the body 
at large, but which gives it expreſſly ; ſo that the power of 
making by-laws muſt have been in the contemplation of thoſe 
who were the penners of the charter of king William. 


Ikff this had only been a power which we contended to re. 
ſide in the corporation at large, as reſulting to them by the 
common law, where it was not otherwiſe granted, it might 
perhaps be contended that there was nothing to call the at- 
tention of the penners of this latter charter to that ſubject. 
But they are called to it by an. expreſs clauſe in a charter 
which they confirm, giving it expreſsly to another body; 
and now, by implication, your lordſhips are required to ſay 
it is taken from _ this charter of William. In what 
part ofthe charter of William the third, are we likely to find 
this power of making ee given to the common council, 
if it be there at all? If there 1s not a clauſe expreſsly giving 
it, we muſt expect to find it in the clauſe that creates the 
common council. Now let us ſee what that clauſe fays, the 
words of the charter are theſe," we do for our heirs and 
“ ſucceſſors, appoint grant and declare, that henceforward 
4 for ever, there may and ſhall be the officers and miniſters 
„ following, namely, forty-one honeſt and diſcreet men of 
% the burgeſſes of the town aforeſaid, who ſhall be and be 
& called the common council of the ſaid town, of which 
“ forty and one there ſhall be one honeſt and diſcreet man 
« who ſhall be and be called mayor of the ſaid town, and 
66 w_ 2 and diſcreet men who ſhall be and be called 
& pbailiffs.“ | > 


J admit that here is certainly a common council appoint. 
ed, but will it ever be contended, that the appointment of a 
common council does vt termini, give to that common coun- 
cit a right of making by-laws? So far is the contrary the 
caſe, that even if this right of making by-laws had not been 
at all diſpoſed of by any former part of the charter, if the 
charter of Charles had been filent upon this ſubjeR, if the 
charter of William had alſo been ſilent upon the ſubjeR, by 
preſumption of law it would haye gone to the corporation 
at large, and not to the common council, — 

X en 
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Then, if that be fo, if by the general law the right of mak= 
ing by-laws reſults to the corporation at large, if it not only 
reſults to the corporation at large by_general law, but by a- 
nother inſtrument recited in-this very charter, it is by ex- 

ſs terms given to the corporation at large, can it poſſibly 
be contended that the penner of this latter charter, meaning 
to take the right from the body that has it by common law, 
meaning to take it away from the body to whom in expreſs 
terms it is given by the charter of Charles the firſt, that not 
2 word ſhould be found in the charter mentioning by-laws 
or ordinances, or intimating at all by whom they ſhould 
hereafter be made? it ſeems to me to be monſtrous, to con- 
tend, that with that knowledge of the general law of the 
and, which the officers of the crown muſt have in their 
minds, having before their eyes that clauſe of the charter 
of Charles the firſt, expreſlly giving this right of making by- 
laws to the corporation at large, that without once men- 
tioning by-laws and ordinances, without once mentioning 
2 power in this new and ſelect body to exerciſe this right 
that by implication it ſhould be ſaid (for your lordſhips muſt 
go the length of ſaying) that the penner of William the 
third's charter clearly meant, though he has not expreſſed i 
that the right of making by-laws ſhould refide hereafter in 
the common council; and that they meant this too, that 
with a knowledge that the right before that time, and up to 
that time, reſided in the. corporation at large, it was one of 
the objects of that charter to take it out of the corporation 
at large, and to give it to the common council; and yet he 
never took the trouble, in the whole courſe of the charter, 
of mentioning by-laws or ordinances, or of uſing a ſingle 


| word in the charter, which putting the uſage out of the caſe 


(which ought not to be conſidered till an ambiguity is raiſed) 
that he never uſes a ſingle word in which any rational man, 
reading the charter through, can entertain a doubt but that 
the right was not only veſted in the body at large by that 
charter, but was meant to be left in them by William the 
third. And I think ſome obſervation ariſes upon the ob- 
jet of the charter of Villiam the third; the main object of 
it was to correct the charter of Charles the ſecond ; your 
lordſhips will ſee from the evidence, that the main object 


of Charles the ſecond, was to take the power from the body © 


it large, and to give it to a ſelect I believe you will 
ind that the election of a mayor, and the election of bai- 
liffs, which was before in the body at large, by the charter of 
Charles the ſecond was given to the ſele y. 


Now certainly the general tendency of the charter of 
William the third, is to reſtore things-to the ſtate in which 
they were before that charter of Charles the ſecond, and the 

; general 
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general object muſt be therefore, not to take from the comm. 

nalty and to give to the ſelect body, but to correct this. The 
penner of William's charter thought that was an error, 
which was an impropriety in the charter of Charles the fe. 
cond, namely, the taking the election from the commo 
and giving it to the ſelect body, and he meant to give that to 
the corporation at large. Coniidering the particular intent of 
that charter, it is extremely improbable, that in this in- 
ſtance, and in this inſtance only, the penner of that ſtatute 
ſhould have meant to take from the body at large, and to 

ive to the ſelect body. This I am ſure of, that after 

d recited the power in the corporation at large from the 

charter of Charles the firſt, if they had meant to do a thing 
ſo directly contrary to the ſpirit of the reſt of the charter of 
William, they would have done it in expreſs terms; and I 
cannot myſelf conceive, reading through the charter, how 
a doubt can ariſe in any man's mind, that is not affected 

2 deſire of — forward the uſage; how a doubt can ariſe 
upon thoſe expreſs terms, that the mayor, bailiffs, and bur. 
geſſes, ſhall hereafter exerciſe a power of making by-laws. 


We are left certainly very much in the dark as to the ar- 
guments that will be uſed on the other ſide; for the chief 
ground upon which Mr. Law founded his application for a 
new trial was this, that there had been a miſ- direction from 
the judge to the jury, about which I certainly can ſay no- 
thing. 1am ſatisfied that was the ground upon which the 
court granted the'rule ; but I remember one argument that 
Mr. Law uſed in going through the caſe, and it was this, he 
faid, that creating a common council by the charter of Wil 
liam the third, was in fact giving them all the power that 
the former common * had, and therefore, that the 
forty-one had whatever the ſixty, as he called them, had 
before. | 


Now I deny that law entirely. 1 deny that the creating a 
common council, is giving them all the power which all 
former common councils had, and I will tell your lordſhips 
upon what ground I deny that; ſuppoſe that there was 2 
common council legally exiſting in the corporation before 
the charter of Charles the firſt, ſtill that charter puts an end 
to that common council. As to making by-laws, your 
lordſhips will underſtand my argument to apply only to a 
common council to make by-laws; ſuppoſing, before the 
charter of Charles the firſt, that there was a common coun- 
cil that had a power then of making by-laws, till I infiſt, 
that the charter of Charles the firſt took the power of making 
by-laws from the common council, and gave it to the cor- 
. poration at large, and the corporation at large, being in 

: : poſſeſſion 
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poſſeſſion of that power, at the time of granting the charter 
of king William, though that charter does create a common 
council conſiſting of forty-one, yet under the then exiſtin 
circumſtances, the creating that council of forty-one, woul 
not give to that council the power of making by laws, though 
it might have exiſted in the common council previous to 
the — of Charles the firſt. | | 


Lord Kenyon. If the mere acceptance of the charter put 
an end to every thing that was before, how do you account 
for a common council exiſting before the charter of William 
the third? and yet that charter in expreſs terms conceives, 
that it did exiſt, for it directs the common council of forty- 
one to be elected and choſen in the ſame manner as the 
common council before was to have been choſen; and yet 
the charter of Charles the firſt gives no common — at 
all, I really aſk for information. 75 


Mr. Gibbs, I am confining myſelf to a common council 
polleſſed of the power of making by-laws, what the effect 


would be upon the other powers of the common council, I . 


do not know; nor am I intereſted, as I ſubmit with defer- 
ence to your lordſhip, upon this argument, to inquire ; be- 
cauſe, though there may have been a legal common council 


before the charter of Charles the firſt, yet, if the charter of 
Charles the firſt, by expreſs terms, gives the power of mak- 


ing dy- laws to the corporation at large, then certainly there 
is no common council, with the power of making by-laws, 
exiſting from that time to the charter of Milliam the third; 
and then I fay, that the charter of Villiam the third, cre- 
ating a common council, does not veſt that common coun- 
cil with powers which might have been poſſeſſed by a com- 
mon council previous to the charter of Charles the firſt, be- 


cauſe that charter had taken it away from the former com- 


= council, and expreſſiy given it to the corporation at 
ge. 


Lord Kenyon. | The charter of Charles the firſt ſays nothing 
about a common council. R 


Mr. Gibbs. It does not, we are certainly very much in 
the dark. as to the ground upon which the gentlemen on the 
other fide will put it; we likewiſe are not perfectly acquaint- 
ed with the grounds on which it may ſtrike the court moſt 
ſtrongly. I am obliged to eftabliſh my argument by degrees, 
—_ point by point. Iam at preſent combating a doc- 
trine laid down by Mr. Law, that as ſoon as the forty-one 


were created by the charter of William the third, they were 
dy that creation veſted with the power of making ** 


N 
| 
| 
| 
| 
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if any ſuch power ever exiſted in a common council; 4 
am to get rid of that. | 2s ® 


Firſt, I fay in the general terms in which my friend lays 
that down, it is not. ſo. I ſay, ſuppoſe there exiſted a com. 
mon council previous to the charter of Clarles, with the 
power of making by-laws, if the charter of Charles took the 

wer from that body, and gave it to the corporation at 

rge, and the corporation exiſted with this power refidi 

in the body at large from that period to the charter of V 
Liam the third; then I fay, that William the third, though 
he does create a common council, does not in this very a 
of its creation, veſt that common council with power of 
making by-laws, which I for a moment admit exiſted - previ. 
ous to the charter of Charles the firſt, but which power was 
taken out of them by the charter of Charles the firſt; which 
gives it to the corporation at large. This I mean as a partial 
anſwer to Mr. Law's argument, as ſhewing only that the pow. 
ers which might exiſt in a common council before the char. 
ter of Charles the firſt, were not upon the creation of this new 
common council given to it. I have only given a partial 
anſwer hitherto to Mr. Law'sargument. I have only ſhewn 
that a common council before the charter of Charles the firſt 
may have poſſeſſed power, which by the creation of the 
common council of forty one, does not exiſt in them. 


No I come to the period from the charter of Carle the 
_ firſt to William the third; if there exiſted during that period 
any common council acting in its own right, auy legal com- 
mon council, ,veſted with legal power of making by-laws, 
then I know, that according to the ſame doctrine, which I 
do not feel myſelf intereſted at preſent todiſpute, that the 
charter of William the third, creating another common 
council, the rights that exiſted in the former common coun- 
eil fell upon them; and that I take it was ſaid at leaſt by one 
of your lordſhips in the caſe of the King v. Knight, I may 
admit that doctrine to its full extent, if there exiſted a latter 
common council, poſſeſſing in its own right a right to make 
by-laws before the charter of William the third, that that 
right fell upon the common council of William the third. 


But I deny the premiſes. I deny that there exiſted any 
ſuch common council with a power of making by-laws; I 


ſay that is negatived by the facts that appear in the caſe; for 


it appears that the charter of Charles the firſt, expreſsly gave 
the right of making by-laws to the corporation at large; 
then if no other inſtrument appears in the interval between 
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Charles the firſt, and William the third; then during that 
whole interval, the right of making by-laws was in the cor- 
poration at large, and then it could not be in this ſelect 


body that my friend contends for, and conſequently there did 


not exiſt, during that period, a common council poſſeſling a 
right of making by-laws; and it follows from thence, that 
there was no right to be transferred by the creation of the 
council of forty-one, to that forty-one. Therefore, I think 
a have got rid of the only two periods from which my friend 
can derive any aſſiſtance to that head of his argument, name- 
ly, the common council that is ſuppoſed to have exiſted be- 
fore the charter of Charles the firſt, and the common coun- 
cil ſuppoſed to exiſt fince. As to that ſuppoſed to exiſt be- 
fore the charter of Charles the firſt, it was deſtroyed by that 
charter; as to the other common council exiſting as they ſay 
between the charter of Charles the firſt, and William, with a 
right to make by-laws, the facts negative poſitively any ſuch 
body, therefore there was no ſuch power for the body of for- 
ty-one to inherit. | | 


All that was done (and I believe this will be the laſt time 


that I ſhall ſay a word upon the evidence that was adduced, 
it is difficult to avoid it entirely; but I think this appears to 
your lordſhips) all that was done from granting the charter 
of Charles the firſt, to the granting the charter of William, 
was done by the body at large, and by that ordinance, the 
body at large, delegated certain powers to a ſelect body of 
their own creation. | | 


Now taking that to be the caſe, any thing that is done by 
that ſelet body, under that delegation of the corporation at 


la 

only the corporation at large, acting through its miniſters, 

this ſelect body; if it has been neceſſary to give effect to any 

act of that ſelect body, by ſtating them upon record, the pro- 
r way would have been by ſtating that the corporation at 


ge did the act; then that they authorized a ſelect body to 


do it, and then doing it by that ſele& body, will make it the 
act of the corporation at large. I think in the caſe of a by · 
hw which I believe was cited by Mr. Hey v 


Mr. Juſtice Buller. No, the ordinance is ſtated to be 
made by the body at large; but the moment that you ſhew 
they were delegated by the body at large; you — a ſelect 


council; you muſt ſhew the by-laws. made by that ſelect 


council. 


Mr. Gibbs, That would be to be ſure ſtating what pro- 
du ces the effect, but unqueſtionably they are acting only as 


"Res was done by the corporation at large itſelf ; it was 
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a body delegated from the corporation at large; they are 


the rights which they voluntarily granted to a body of their 


The right of 
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veſted only with the authority- of the corporation at large; 
what they do is in Jaw the act of the corporation at large; 
they cannot do any thing which the corporation at lar 
were not enabled to do by the charter; and what 
corporation at large are enabled to do by the charter, poſ. 
ſibly they may have a power of delegating ; but it does not 
follow from thence, tbat whatever power the corporation at 
large chuſe to give to a body of their own delegation, that 
the accepting a charter which creates a — 


own delegation, are inherited by that body that is created 
by ſuch ſubſequent charter. Therefore upon this head of 
argument I ſubmit, that there is no ground for contending 
that the forty-one, without terms expreſſly giving it to them, 
have a right to make by-laws. . 


Lord Kenyon. Mr. Gibbs, I am ſorry to interrupt you, 
dut my Lord Chancellor is going up to the houſe of lords. 


 ADJOURNED. 


- N. the d, 17 Je 
Mr. Gibbs. eee 008 


MY lords, I have been endeavouring to ſhew to your 

. - + Jordſhips at the cloſe of my laſt argument, that 
the right of making by-laws did not immediately, upon the 
body of forty-one being created, devolve upon them, and! 
have been endeavouring to ſhew in what ſtate this body was, 
at the interval between the charters of Charles the ih, and 
William the third, and I have endeavoured likewiſe to ſhew 
your lordſhips, that during that period, the by-laws that were 
made under that delegated power of the corporation at large, 
might have been in the pleadings ſtated as made by the cor- 
poration at large; and with great ſubmiſſion to your lord- 
ſhips, upon the caſe I had then in my mind, I apprehend it 
may be ſo pleaded; the cafe I allude to is the ce of Greene, 
againſt the mayor of: Durham, in 1ſt Burrows, 127. 1 
Lord Chief Juſtice. The power there to make by-laws, 
was, for and in the name of ihe wholy cor poratio. 


Mr. Gibbs, I fee your lordſhip is apprized of the caſe. 
making by-laws was given by the charter — 
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{ele body of the mayor, and capital burgeſſes; by the char- 
ter it was expreſsly given to them, and they had a right to 
make by-laws for the body at large. It was objected to, that 
the charter gave it to one body, whereas the return ſtates 
the by-laws to be made by another. Lord Mangfeld' in giv- 
ing judgment faid, . It has been argued upon two grounds, 
« firſt, the avant of authority to make it. Secondly, from 
« the ſubject matter. As to the firſt, the obięction is, that the 
« by laws are returned to be made by the mayor, aldermen, and 
« 'commonalty ; whereas the power is given to the mayor, al- 
« dermen, and twenty-four common council, or the major part 
« of them, of whom the mayor, and fix aldermen, ſhould 
« be ſeven. But the anſwer is, That the power to the 
« felet number is to make by-laws in the flead, for, and in 
% the name of the whole corporate body. Theſe by-laws might he 
made by the ſelect number acting in the name of the whole 
« corporate body, and muſt be ſo infended, for the jury find 
that they did in due manner meet, and in due manner make 
the by-laws.” Now my lord, to reaſon from that caſe to 
this, ib ſeems to apply a ſortiori, for there the charter ex- 
preſsly gives the execution of this power to the mayor, four 
halli and twenty-four of the ſelect body, to make by-laws 
for, and in the name of the whole corporation. The by- 
law is made by the ſelect body, therefore it may be pleaded 
as made for the corporation itſelf. So I ſubmit here, for 
the charter expreſsly gives the right of making by-laws to 
the corporation at large, the corporation at large appointed 
delegates for them, and that body makes by-laws under that 
derived authority, and inveſted by the power delegated to 
them. It ſeems to me that where a power is directly given to 
aſele&t body by the corporation at large, where the charter 
gives it to the corporation at large, if they delegate another 
body, and uſe them as their miniſters, the by-laws made 
under thoſe miniſters may be pleaded as if made by the cor 
poration at large, juſt the ſame as what is done by my attor- 
ney might be pleaded as done by myſelf. 


Lord Chief Fuftice. I want to know whether you have 
any caſe, that the body at large can delegate their power to 


any other bpdy ? ONT 


Mr. G:3bs. My lord, I have no ſuch caſe; but T am per- 
fetly content to take it, that the corporation could not des» 
legate the power of by-law making; but then my argument 
will be of a different ſort, for J muſt then ſay every thing 
that was done in the interval between the charter of Charles 
the firſt, and the charter of William the third, is abſolutely 
void; the charter of Charles the firſt having expreſsly given 
the right of making Re to the corporation at larye, = 
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the third. By the charter of Charles the firſt, the power was 


wrong, previous to Charles the ſecond; it directs they ſhould 


nothing is to be built upon that claufe but the mode of elec- 
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the corporation by delegation having attempted to do that 
which they could not by law do, that is,delegate to the common 
council their power; if that was ſo, there was nothing legal 
done between the charter of Carles the firſt, and Milian 


granted in expreſs terms to the corporation at large, and it 
would have reſided in them during the whole of that inter. 
val, and at the time of the charter of William the third being 
granted. a 0 


It was obſerved by your lordſhips, that there was a com. 

n council mentioned in the charter of William the third. 
obſerve there is a common council mentioned in that char. 
ter, and I obſerve the clauſe which mentions the common 
council directs, that the members of the new common 
council of forty-one, ſhould be elected in the ſame manner 
as defore granting the charter of Charles the ſecond ; there. 
fore your lordſhips obſerve, the members of the modern 
legal common council are to be elected in the fame way as 
any members of the common council before the charter. of 
Charles the ſecond were to be legally or illegally elected. 


This charter does recognize the common council, right or 


be choſen in point of fact the ſame way as before the char- 
ter of Charles the ſecond. Let us ſee how that bears u 
the preſent queſtion; the preſent queſtion is, in whom does 
the right of making by-laws refide * If the right of making 
ork was wrong by the charter of Charles the ſecond, 
ill that of William the third, ſaying they ſhall be elected in 
the ſame, manner, as the common council that before 
exiſted, does not give to that ſecond common - coun- 
eil all the powers that reſided before, by right or wrong, in 
the other common council. Your lordſhips are to fee 
what powers they had a right to exerciſe, they had ſuch 
wers as a legal common council, exiſting in Charlkg the 
econd's time had. Throughout the whole of my argument 
I mean to deny, that any power exerciſed by wrong, by the 
common council, previous to the charter of Charles the ſe- 
cond, and conſequently previous to the charter of V illian 
the third, either —.— or was given to the common 
council by that charter; that propoſition I do directly con- 
trovert. I ſay further to your lordſhips, that this ver) 
elauſe in the charter that directs how the common council 
Wall be elected, furniſhes a very ſtrong argument to me that 


tion; your lordſhips ſee it was certainly in them, and ſo 
we were told upon the caſe of the King v. Walker, I faid 
you are to refer to a legal election before the charter of 
Aeris the ſecond ;. but the court ſaid. ito, the charger o 
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William the third means only to refer to an election in point 
of fact before the charter of Charles the ſecond; then my 
lord, this charter means to do a thing which is out of the 
common courſe; it means to fay, that certain things, whe- 
ther they could be done legally or illegally by the former 
common council, ſhould be done by this common coun- 
eil, becauſe they were done right or wrong by the other. 


But your lordſhips will not extend that, beyond the inten» 


tion and extent of the words of that charter. They ſay the 
election ſhall be as in point of fact it was before, but becauſe 
that was ſo, will your lordſhips ſay that all the powers arro- 
gated and uſurped by that body before, ſhould by a fide wind 
veſt in another ? that ſeems too —_ to be infiſted upon. 


My lord, I have done now with that part of the argument 
by which it is inſiſted that this right veſted in the body of 
forty-one, or deſcended to them. C - 


It was contended when moved for by Mr. Law, and Mr. 
Erfeine, that this right is given to the new common council 
by this charter of Williamthe third. Now my lord when one 
ſees it is expreſſly given to another body by the charter of 


Charles the firſt, and when one ſees that that clauſe, giving it 


to another body is not only recited, but confirmed in the char- 
ter of William the third, one looks for ſtrong terms in tak - 
ing this power from the body that before poſſeſſed it, if it be 
contended it is ſo taken ; it ſeems to be recognized by this 
very charter of William the third. It ftates, they ſhall have 


a common council of forty one. They inſiſted the forty- one 


have this power, under a clauſe in the charter that ſpeaks of 
2 common council conſiſting of twenty-five at preſent. - I 
muſt obſerve upon it in the Aeerent ways it was endeavour- 
ed to be uſed. It ſays, we further will, and by theſe pre- 
« ſents for ourſelves, our heirs and ſucceſſors, we grant to 
„the ſaid mayor, bailiffs and burgeſſes, of the ſaid town, 
and their ſucceſſors ; that the mayor, bailiffs, and burgef- 
* ſes of the ſaid town for the time being, or any twenty and 
five. of them aſſembled, of whom the mayor, and one of the 
* bailiffs of the ſaid town for the time being, we will to be 
two, be, ſhall be, and may exiſt a common council of 
the ſaid town, and ſhall be able and be empowered in this 
form of a common council all theſe things, hujus mods.” 
Dividing it into two words your lordſhip ſees, which I take 
to furniſh the exact tranſlation that is given to it. To do, 
* ordain, execute and perform, in as full a manner ant 
form as the forty and one common council preſent aſſem - 


* bled, can do, ordain, execute or perform.” 


; * 


which 


Now, my lord, J am upon that part of their argument by 
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which they ſeem to contend, that the power is given to the 
forty-one without any help of uſage. Now here is power 
gyen, I will admit, to twenty-five to do whatever all the 
the forty-one, could do, erdain, execute, or perform before; 
then we muſt ſeek elſewhere what they could do. before. In 
the firſt place we muſt looks to the preceding words in the 
charter, to ſee if they can make by-laws, and there is not a 
ſingle word in the courſe of this charter, that can give them 
that power; they muſt look back to the preceding words ig 
this charter, to ſee whether they can inherit this power from 
others ; between the charter of Charles the firſt, and the 
charter of }illiam the third, they have ſhewn there exiſted 
no power in any Tommon council to make by-laws, and [ 
have ſhewn likewiſe, and I hope with ſucceſs, that whatever 
right might exiſt previous to the charter of Charles the firſt, 
that charter took away that right ſuppoſed to exiſt in the 
common council, and gave, it to the, corporation at large; 
therefore as this clauſe only gives to the twenty-five, what 
the forty-one had before, and does not carry it further, but 
leads you back to ſee what they had before, and if you find 
they had not before the power of making by-laws, they have 
it not given them by this clauſe. —Now my lord, a great deal 
was ſaid upon the word ordain, which I may admit, may ap- 
ply to making by-laws, but not the fingle word ; it is not the 
appropriate ſignification of the word that can be applied to 
nothing elſe, becauſe it may apply to making by-laws, though 
it is contended, that by the introduction of that word amo 
others, the power is given of making by-laws to the ſ 
body. foal fa; 


Lord Chief Juſtice. It never has been argued, that it neceſſa- 
rily does; all that is argued is, that it is a word, when coupled 


Mr. Gibbs. We certainly argue this under conſiderable 
diſadvantage, we argue upon expreſs and direct words, and 
it is for-my friends to get rid of thoſe words, and as we do 
not know what arguments they may uſe, we are in the dark 
about it. Ido not mean to go aſide of a fingle queſtion that 
has been made. I mean to meet what has been ſaid, and 
give ſuch anſwers as I am able. In the courſe of the argu- 
ment it has been inſiſted upon in ſuch a wap, that I could bard- 
ly with certainty ſer it would not be contended that wo! 

ve the right. My friend fays, that all he contends for 1s, 
that that raiſes an ambiguity, and that it requires a uſage to 
be let in to explain it, if he does not ſay that, then I deſert 
this part of my argument. My learned friend ſmiles as if he 
did not mean to uſe that argument which Iam endeavouring 
to auſwer. Here is a charter, which gives the right in ex- 
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preſs unequiyocal terms, to the body at large; that charter 


is confirmed in terms by the charter of William the third 
and yet, becauſe ordain, is found in a ſubſequent part 1 
the charter, which power, reſpecting the power of ordain- 
ing, refers to the previous power that the forty-one had, 
how does it appear by any thing exiſting in this charter, or by 
any other means, that the forty-one had legally in them any 
ſuch power by the word erdain ? yet becauſe this word 
has ſlipt into the charter, and is confirmed by the ſubſequent 
one, your lordſhips are deſired to ſay the right is incidental- 
ly blown off from the body at large, and that it exiſts only 
in the ſelect body; that I confeſs ſeems roo monſtrous 
to be ſupported by any one. The obſervation T have hitherto 
made on this clauſe, creating the twenty-five, is founded up- 
on a ſuppoſition, that an argument will be drawn from that 


clauſe, and I underftand has been, that even without the' 
uſage, the expreſſion of thar clauſe will give a power of mak- 


ing by-laws to the common council, wherever it reſided be- 
fore, but this uſe has been made of it; it has been ſaid in this 
clauſe, which ſpeaks of the twenty-five, the words mayor 
bailiffs, and burgeſſes muſt mean the common council, that 
it appears from — the penners of this charter ſometimes 
uſed the words mayor, bailiffs, and burgeſſes in the ſenſe of 


the common council, and that is, they uſed them indiſcri- 


minately, and this opinion he is to explain by-the uſage how 
they p in this and that particular uſage; that I take to 
de the full force of their argument. If I do not ſtate their ar- 
gument to its full extent, my learned friend will teil me ſo. 


Mr. Erftine. Yes, I do mean to contend it fo, and ſhall 
explain it as clear as day light. 


Mr. Gi#bs. If it is as plain as day light, I muſt be abuſing 
the time of the court and my own, but that I take to be the ar- 
gument; and in the firſt place I deny the conſequence, ſup- 
poſing the fact to be ſo. Even if in this clauſe, ſpeaking of 
the twenty-five, the words bailiffs and burgeſſes do mean 
common council, I dont mean to admit that evidence may 
be let in to ſhew that burgeſſes mean common council. Why? 
becauſe they are different charters, and in order to let in evi- 
dence to explain what appeared plain words, you muſt ſhew 
an ambiguity in the charter of Charles the firſt : my friend 
fays, certainly, I am content, my argument is this, that in 
order to ſhew and induce the court, to let in evidence of 
uſage to explain the words mayor, bailiffs, and burgeſſes, in 
the charter of Charles the firſt, it muſt be ſhewn that 
the words mayor, bailiffs, and burgeſſes, are uſed ambigu- 
duſly. Will my learned friend point out to me any clauſe in 
the charter of Charles the firſt, in which it appears — 


Mr. 
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Mr. Erftize, Yes, I can. | 07 
Mr. Gizbs My learned friend ſays he can; I ſhall be very 


much obliged to him; but will he point out any clauſe in 
the charter of Charle; the firſt, in which it appears, the ex- 
preſſion mayor, bailiffs, and burgeſſes, is uſed for the com. 
mon council. 7595 


Mr. Ecſeine. I have endeavoured to do it. 
Mr. Gibbs, Will you point it out? | 
Mr. Erftine. Yes, I will. 


Mr. Gibbs. I cannot go on in this way if 1 am ſo inter- 
rupted. | | 


Mr. Erie. You aſked me. 


Mr. Gibbs. Only by way of argument but the effect is 
anſwered by the interruption. 


My lord, my argument was this; the argument adduced 
vn the other fide is, that in the clauſe reſpecting the twenty- 
fave, mayor, bailiffs, and burgeſſes, is meant for the common 
council; that it is ambiguous what mayor, bailiff, and bur- 
geſſes is, therefore we may let in uſage to explain the other 
charter. That I deny; 1am anſwering the argument drawn 
from the clauſe reſpecting the twenty-five, I deny the conſe- 
quence. I deny, that though in the charter of #ulian, 
mayor, bailiffs, and burgeſſes, may mean common council, 
I deny that is ſufficient to let in uſe ge to prove the charter of 
Gharles the firſt, which has expreſſſy veſted this power in the 


© corporation at large, who were poſſeſſed of that power ffom 


the charter of Charles the firſt, to the charter of William the 
third. There is no doubt what was the conſtruction of that 
charter during the whole of that interval; that charter is in 
the firſt place confirmed and recited by the charter of Mil. 
liam the third; I inſiſt, unleſs reciting be to repeal, and con- 
firming to annul, there is no ambiguity in that charter, and I 
ſay as it food between Charles the firſt and William the 


third, ſo it muſt ſtand now. bo . 


Your lordſhips are to conſtrue that charter firſt; and ſay, 


whether the power is not given to the body at large by that 


charter; and when you have faid, as I fubmit you muſt ſay, 
that by that the power is veſted in the corporation at large, 
1 ſkonld be glad to know what has taken it from them, and 
why you are to go to the fantaſtical doctrine, to — 
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William the third thought Charles the firſt meant common 
council? They are not the words of William the third, but 
of Charles the firſt, Charles the firſt is confirmed by William 
the third, and there is no ambiguity in the words of Charles 
the firſt ; therefore I ſubmit, that being recited and con- 
firmed by the charter of & illiam the third, the power given 
by that, muſt deſcend and remain veſted in the corporation 
at large, unleſs there are ſome direct expreſſions which can 
be adduced from the charter of Villiam the third, taking 
it from one body, and giving it to another. I ſay an am- 
biguous ſentence in William the third does. not explain a- 
way or make ambiguous terms in Charles firſt ; allowi 
them (which I do not mean to allow) the fact as they ſtate, 
that thofe facts are ſo; ſo much for that. 


Another thing, ſuppoſing for a moment that if thoſe 
words were uſed ambiguoùſly in the charter of Milllam, that 
would let in evidence, (which J do not admit) to explain 
the ſame words in the charter of Charles the firſt; ſtill I 
ſubmit it was neceſſary for them to ſhew this, and your 
lordſhips will agree with me that it is a. monſtrous outrage, 
in common language, to ſay mayor, bailiff, and burgeſſes 
mern common council, when there is another name for 
common council. Your lordſhips will expect this from the 
other ſide, that they will ſhew in ſome other part'of the 
charter that the words mayor, bailitf, and burgeſſes muſt ne- 
ceſſarily mean common council. If they ſhew mayor, bai» 
liff, and burgeſſes neceſſarily mean common council, then 
certainly they will ſhew that the penners gf that, latter char- 
ter have in one inſtance uſed the words mayor, bailiff, and 
burgeſſes in that ſenſe, and it may leave it poſſible they may 
have uſed them ſo in another; that paſſage muſt be . 
ed that ſhews it ſo appears. It is not enough to ſhew, if 
the words mayor, bailiffs, and burgeſſes ſignify the corpo- 
ration at large, it will be peculiarly that, that is not enough, 
becauſe be it as peculiar as it may, it is more probable the 
penners of the ſtatute ſhould have introduced-a particular 
expianation, than that they ſhould have ſhewn ſuch an utter 
ignorance as to uſe mayor, bailiff, and burgeſſes, in the ſenſe 
of common council; the words common council being in 
another part. If a man was to produce a book to me, and 
ſay, there is a great deal of good ſenſe in it, but the writer 
had a very uncommon trick of putting 20, inſtead of yes, 
I ſhould ſay, he muſt of neceſſity have meant no, inſtead of 


yes, that it was 5 WE but if you ſhew me the ne- 


cellity he had for uſing it, 1 ſhould think perbaps it was 


poſſible he ſhould ſo uſe it, but that is not quite enough, be- 
cauſe it is more probable a man ſhould have written it ſo 
once by miſtake, than that he ſhould write zo and mean 
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yes, all through the book. It is not ſo eaſily groſſly to mif. 
apply the Engliſh language, and they have not produced 
one paſſage hos the words mayor, bailiffs, and burgeſſes 
neceſſarily mean common eguncil. All the paſſage upon 
which they rely, is that of the twenty-five, and if [ can ſhew 
to your lordſhips, that by poſſibility the words mayor, bai. 
liff, and burgeſſes, muſt mean the corporation at large, they 
are ſhut out of their. argument. | 


Your lordſhips ſee here is a body of forty-one, before 
treated a common council, In the firſt place your lord. 
ſhips will fee how they are created; it is in a former part of 
the charter which is material for my argument, forty-one 
© honeſt and diſcreet men of the borough and town afore- 
« ſaid, who ſhall be and ſhall be called the common council 
of the ſaid town.” So that two pages before they have 
not only created the common council, but given it the com. 
leat name of common council, and directed it ſhall be called 


o, and your lordſhips are deſired to believe, that in the nt 


page but one, having frequently uſed the words, having 
created it, and veſted, and- given it the preciſe name, you 
are to ſuppoſe in the next page but one, they have forgot 
they gave it a name, which uniformly throughout the whole 
is applied to the corporation at large. It ſeems to me, that 
ſpeaking thus to men of common underſtandings, who are 
not to obtain any thing by the argument, that propoſition 
vo laughable almoſt, to ſay, that having created mayor, 
and burgeſſes, and taken care to enact they ſhall 
cammon council, that they mean any thing elſe, 
It ſeen)s ridiculous to ſay, that by the words mayor, bailiffs, 
and burgeſſes, the penners of the ſtatute meant common 
council. \ It is ſaying, that in the courſe of writing three 
pages, they-had reverſed or forgot the name which before 
they had given to the common council; but they have not 
even that argument to reſort to, for your lordſhips will ſee 
in this very clauſe, previous to the creation of the twenty- 


five, and not fix lines above it, they direct, that the com- 
mon clerk of the ſaid town may be removed for a reaſon- 
able cauſe, by the mayor, bailiffs, and common council 


© of the town aforeſaid, or the. major part of them.“ 80 
that having given this name of common council, the very 


next regulation that ſpeaks of the twenty-five is ſuppoſed to 


call them by the name of mayor, bailiffs, and burgeſſes. 
I confeſs it appears to be utterly incredible, and ſeems to 
me not to be at all poſſible, that this ſort of common coun- 
cit may exiſt in the corporation, as was ſtated by the learn- 
ed ſerjeant who argued in the firſt inſtance, that the com- 
mon council are to act for the body at large. It may have 
been meant that he ſhould have a power of calling toge- 
ther the body at large, to act in the place of the — 
| counc 
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council, ſo that twenty-five of them ſhould not act as a 
common council, and that if he found them neglecting their 
duty, and if he found they were reduced below the number 
that could act, this common council called together by the 
mayor, might act in their ſtead, It is not impoſlible they 
may be meant to be ſo eſtabliſhed, and they might exiſt to- 
gether ; then I get rid of the argument which has been uſed, 
that the word mayor, bailiffs, and burgeſſes, muſt of ne- 
ceflity mean the common council, which they muſt do in 
order to let in their argument. It feems likewiſe the parti- 
lar expreſſions in this clauſe favour the conſtruction I put 
upon it; firſt, there is a common council of forty-one, then 
the king further orders there ſhall be a common council of 
twenty-five ; Aujus modi commune concilium, might do what the 
forty-one might do. Hujus modi is putting this common 
council in contradiſtinction to another fort of common 
council which had been mentioned before, and if I have 
any recollection of the meaning of that very common word 
hyumodi, if one thing has been mentioned before, and ano- 
ther after, Aujusmodi applies to the latter. | 


Lord Chief Fuftice. I know you are an exceeding good 
Latin ſcholar Mr. G:b4s, hut does it not mean the ſame 
men? Firt hujus modi et homines hujus modi, the ſame men 
mentioned before. 


Nr. Gibbs, With great ſubmiſſion to your lordſhip I 
conceive that is not the meaning of 4ujus modi. I cannot 

at it better than compounding the two words Aujus and modi; 
of this ſort, it is enough for me'to contend this ; wppoſin 
another common council appointed, ſuppoſing this, a ſecon 
common council meant to act, hujus modi commune concilium 
would be proper to contradiſtinguiſh this laſt from the other 
mentioned betore. Such arguments as I have produced 
will meet with that fate they deſerve from your lordſhips, 
when you come to your decifion ; they are the beſt that occur 
to mme. p 


Lord Chief Fuftice. Tou. have argued it extremely wel. 
Mr. Gibbs, I am ſure. | IS 


Mr. Gibbs. My lord, there is another clauſe which ſeems 
to me to favour that conſtruction, they ſhould uſe the 
words councilmen in this very clauſe, for the very words 
are, that . thoſe twenty-five may and ſhall be enabled all 
„ thoſe things to do, ordain, execute, and perform, as 
all the forty-one common council of the ſaid town can 
4 do.” Now your lordſhips ſee in this caſe where th 
meant plainly to refer to the others as common council- 
5 2 2 men 
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men, they call them common council. It ſeems from the 
argument of the other, and from the words 4ujus modi, there 
is fair ground to contend this is a common council of a dif. 
ferent fort put in contradiſtinction to the firſt. There is a. 
nother thing your lordſhip will ſee, the conſtitution of 
this common council, to the number of twenty-five is dif. 
ferent from the other. Not to go at large through the argy. 
ments uſed by the learned ferjeant—— | 


Lord Chief Juſtice. Quo um duo muſt mean the mayor 25 
well as the bailiffs. | f 


Mr. Gibbs. Twenty-one would be the major part of 
forty-one, and yet this clauſe requires twenty-five. There is 
another thing very ſtrong againſt determining that. mayor, 
bailiffs, and burgeſſes does mean common council, and that 
is, in every inſtance throughout the charter, from the be- 
ginning to the end, except this, the words Common council 
are uſed, and where any power is meant to be given them, 

the penners of the charter always do uſe the word common 
council, Your lordſhip will find I dare fay twenty inſtances 
in which it is uſed in the charter. Then if there be a pre- 
iſe name given to the common council, if the corporation 
at large are always called by tft name of mayor, bailiffs, 
and burgeſſes, and if the twenty-five common councilmen 
mean the corporation at large, I contend, firſt, it may by 
poſſibility mean the corporation at large, and your lordſhip 
muſt in this clauſe conſtrue it to mean the corporation at 
large; and ſecondly, that upon that ground your lordſhips 
muſt in this clauſe conſtrue it to mean the corporation at 
large. I am now inſiſting there is no ambiguity in this 
charter of William the third, and if there was, I do not by 
any means admit that an ambiguity in this charter lets in any 
uſage to explain the plain words in the charter of Charles the 
firſt, ] have diſpoſed of that part of the argument by 
which it is inſiſted the power is taken from the body at large, 
and given to the ſelect body; the other argument is, that 
the ambiguity in the words of the charter, let in uſage to 
explain it. In the firſt place I ſubmit, as I ſtated before, 
that the ambiguity muſt be found in the charter of Charles 
the firſt, and that by that charter the power is given to the 
corporation at large, and neither charter or ufage has ex- 
iſted ſince to take it from the body at large, and upon theſe 
grounds I contend the power remains in the body at large, 
to which it was firſt given jk 


Mr. Erftine. 1 pointed out four inſtances in the charter, 
in which they cannot but mean the common council in 
Charles the firſt's charter, | 551 
f J 


all 
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Mr. Gibbs. All I complain of is, that we may not have 
n opportunity of anſwering the grounds upon which you 


AvJjourNneD. 


Durt of King's Back, May 8, 1793. 


Mr. Erftine. 


MR. Gib4s, conducted himſelf with great addreſs in 
deſiring to keep entirely clear of evidence in this 
cauſe, and much of his argument ſeemed rather to me to be 
too late for your lordſhips to liſten to, becauſe he ſeemed to 
have forgot, that in conſequence of the firſt motion for a 
new tial, which was founded upon a total rejection of all 
evidence, your lordſhip did allow the cauſe to be re-tried 
and evidence admitted, and none of my friends have pointed 
out any ſpecific entry admitted by the judge, which he ought 
not to have admitted in conſequence of that rule which your 
lordſhips made for the reception of evidence, and yet, though 
there is no ſpecific entry objected to, for they could not ob- 
ect to the reception of evidence after your lordſhip had or- 
dered that evidence to be received; my friend ſays, that not 
having attended the trial, it would be unfit for him to travel 
into the evidence of the cauſe; unfit J admit for any gentle- 
man on that fide to meddle with the evidence, becauſe 1 do 
contend, and contend with confidence, that when this evi- 
dence is inſpected, that it is impoſſible for the human mind 
- a moment to doubt or heſitate upon the meaning of this 
charter, „ @ 


The charter of Charles the firſt, referring to a preſcription, 


and the charter of William the third, confirming at once thoſe 


ancient preſcriptions of the charter of Charles the firſt, as far 


as =_ can ſtand together, your lordſhips are defired to put 
conſtruction upon the charter, that the power of legiſlating 
for the borough, that is, the power of making all the laws 
and ordinances by which forty or fifty thouſand people are 
eo be regulated in their affairs and concerns, is not granted 

to 


: 


charter, to 
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to any ſelect body, for the purpoſe of good government, but 
remains in the whole community itſelf. | 


Now my lords the firſt thing that I wiſh the court to look 
at, in conſidering who the mayor, bailiffs, and burgeſſes are, 
is an earlier part of the charter than has at all I think, been 
brought to your lordſhips conſideration. It is in the ſecond 
page of Charles the firſt's charter, which it is material for 
your lordſhips to ſee; it is brought before you as a part of 
William's charter, becauſe William's charter ſets out by in- 
peximus Charles's charter, and it begins thus, Whereas our 
* town of Liverpool, in our county palatine of Lancaſter, is 
an ancient and populous town, and an ancient, and the ſole 
“ port in our ſaid county palatine of Lancaſter, and the may. 
or, bailiffs, and burgeſſes.“ Now this is the firſt time I 
think the expreſſion occurs, and when I am endeavauring to 

ut a conſtruction upon an expreſſion in any record or in- 
— I always look where it firſt occurs. That the 
% mayor, bailiffs, and burgeſſes of the ſaid town, from time 
„ whereof the memory of man is not to the contrary.” 


At this time king Charles had granted nothing, he is be- 
inning, previous to his grant, to recite what had exiſted 
before his grant took place; that the“ mayor, bailiffs, and 
„ burgeſſes, of the ſaid town, from time whereof the me- 
© mory of man is not to the contrary, have had, uſed, and 
& enjoyed, divers liberties, franchifes, immunities, and pre- 
« hemnnences, as well by reaſon of divers charters and let- 
“ters patent, of ſundry of our progenitors and anceſtors, 
6 late kings and queens of England, to them and their pre- 
ﬆ« decefſors, by the name of mayor, bailiffs, and burgeſſes, 
ti of the town of Liverpool, in the cofinty of Lancaſter, or by 
* ſome other name, cr ſome other names, heretofore made 
5 and granted, as by reaſon and colour of ſundry preſcrip- 


„„ ttons and cuſtoms in the ſame town uſed and accuftomed.” 


If your lordſhip paſſes from that to page thirteen, which I 
only wiſh your lordſhip to take a note of, without the trou- 
ble of referring to it at this moment, all theſe preſcriptions 
are confirmed, 2 "> 


Then, independent of that technical precifion which 
ſhould attend on legal argument, common ſenſe would dic- 
tate to _ man who is to put a conſtruction upon this 

ay who were the mayor, bailiffs, and burgeſſes, 
that here are firft taken up and ſtated by Charles the firft's 
charter, upon the introductory part of it, and what was it 
that they had done, and this is no ambiguitas patent, or latens, 


as laid down by lord Bacon. This is a charter of reference, 


and 1 contended before, and 1 do contend ftill, and until 
I have your lordſhips judgment, will maintain it before eve- 
ry 
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ry court that Tam called upon to ſpeak in, that wherever 
the king confirms all the pre 122 of any town which he 
re-incorporates, as you cannot ſet forth by in/peximus upon 
the face of a record the preſcription, as you can upon a charter 
you can 22 look at all the antecedent charters; ſo you 
ought in this caſe to look who were the mayor, bailiffs, and 
burgeſſes, mentioned firſt in this introductory part of Charles's 
charter, and what it was they had enjoyed, and you will fee 
what it does not ſurprize me to find, (becauſe I know that it 
is true) that in the charter of Charles the firſt, and long be- 
fore that time, almoſt all the corporations in the kingdom 
were not the community at large, though they enjoyed the 
corporate privilege, but that they were the ſelect bodies, the 
traternities proceeding upon that feudal principle, which is the 
direct foundation of our whole conſtitution, even the conſti- 
tution of the houſe of commons itſelf, and no one ever con- 
tended for ſo monſtrous a propoſition as a univerſal repreſen- 


tation or univerſal right of ſuffrage, that you ſhould have a 


univerſal legiſlation without any repreſentation at all; that 
that ſhould be the conſtitution of different corporations of 
the kingdom, that the power of making by-laws, ſhould not 
be in a ſelect body; the very office of a ſelect body is to do 
that in a ſtate of repreſentation, which no large body can do 
itſelf. I will ſhew your lordſhips deciſively, poſitively, clear- 
ly, and unambiguouſly, that this mayor, bailiffs, and bur- 


geſſes, who had and uſed all theſe preſcriptions, are the ſe- 


let body, and that the commonalty enjoyed nothing, that 
they had no one office, that they had no one power, and how 
is your lordſhip to know what power they had, but by what 
power they exerciſed. 


Mr. Serjeant Adair, though I think he muſt in the ſequel 
be found to have been unſucceſsful in his argument, was 
more ſucceſsful with your lordſhip, particularly I thought 
with my Lord Chief Juſtice, than T am perſuaded he will be 
when I call your lordſhips attention to that entry; he ſaid it 
was an entry more fit to be made in Dublin, than in England, 
and perhaps your lordſhip may conſider for a moment, that 
the learned Serjeant was rather an authority for an obſerva- 
tion of that ſort, but I maintain, that ſo far from its being a 
fooliſh entry, which your lordſhip threw out as a good na- 
tured thing to the learned Serjeant, (as you could give him 
nothing elſe for his motion in the cauſe) that it is an entry 
not fooliſh, and I think your lordſhips will ſay fo ; but an 
entry which ſhews beyond all controverſy, that this com- 
mon council exiſted from all antiquity, and that here is a 
ſolemn recognition of it by the body at large. 


What is it that they conſent to the doing of. I will read 


it 
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it to your lordſhips, it is an entry in the twenty ſecond-year 
of our ſovereign lady Elizabeth. And before I read a word 
of that entry, can your lordſhips doubt for a moment, that 
that which the clouds of antiquity have now covered from 
your eyes, the real cuſtoms of the town were known then; 
that which is ancient now, was modern then, and when 
they ſpeak of the ancient cuſtoms of the town, they were 
ſpeaking of that which was juſt as far beyond their time, as 
this 1s beyond ours. 


How do they ſet out? / Foraſmuch as upon due confi- 
* deration of the ancient cuftoms of this town, it ſeemeth 
„ there ought to be, amongſt other things, a common 
council within the ſame.” Now you will ſee by and by 
what authority that common council had“ of the may- 
or, aldermen, and twenty-four others, of the moſt diſ- 


4 creet and ſubſtantial Wee burgeſſes and inhabitants thereof, 
* by whoſe diſcretion, or the roo number of them, in 
t 


& their common aſſemblies, without the reſt of the commo- 
nalty, like as in other corporations is moſt commonly 
. «* uſed.” My lord, they who are my adverſaries are my 
witneſſes to my ſtate of it, that it was the uſe in almoſt all 


the corporations of England at that time.—“ All caſes, 
touching the common wealth and good government of this 


town ought from time to time to be ordered and diſpoſed, 
* which faid good uſage, by uſurpation of the late diſorder- 
ed aſſemblies of the whole commons” — Why, if that an- 
cient common council had originally exiſted by a by-law 
made with the conſent of the commons at large, how could 
there be a uſurpation, it might be a diſorder, but it would 
be a diſorder arifing from an imperfe& conſtitution ; if the 
conſtitution of any country,or any community within a coun- 
try, is of too democratic a nature, it would be a great evil, 


but it could not be called an ufurpation. This is an entry, 


not of the ſelect body for themſelves, but of the whole com- 
mons, in which they ſay that this has been interrupted by 
uſurpation. | 


Now here is the learned ſerjeant's argument, upon which 
the whole turns, wherein, through a variety of opinion, 
“of ſuch multitude, ſeldom any good ſucceſs has enſued” — 
« is now ſo defaced, that in effect there remaineth no me- 
© mory thereof.” That is to ſay, that in practice there is 
no muniment of it, except that which I ſtated ; and to be 
ſure a learned counſel at the bar throwing out things when 
your lordſhip has not the entry before you, though for a 


moment it may meet with the obſervation which your lord- 


ſhip made at thattime, yet when you purſue it to the end, 
I do maintain, that what I am about to read, is not merely 
matter 
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matter of evidence, but abſolute, poſitive, clear, unambi- 
guous evidence of the preſcription. For it goes on to ſtate, 
« therefore it is fully agreed, by the whole afſent and conſent, 
« as well of the mayor and aldermen, — that is a material 
word for your lordſhip to ſee “ as of all the commons at 
« this preſent aſſembled, that the ſaid late uſurped aſſem- 
blies of the ſaid commons.” Good God how is it poſ- 
ſible to ſay, that when the whole commons of Liverpool, in 
the twenty-ſecond of Elizabeth, looking back to the ancient 
cuſtoms of the town— 


Lord Kenyon. Is that an act of the whole corporation, 


Mr. Erftine. Yes, as large and wide as it is poſſible to 
be. Inſtead therefore of making a by-law of their own au- 
thority, it is an expreſs recognition, on the part of the whole 
commons, of an orjginal right veſted in the common coun- 
eil, they ſaw the neceſſity of ſurrendering the uſurped pow- 
er, and they declared that it always had exiſted in that body; 
they ſay that from henceforth the ſaid ancient cuſtom of 
common council ſhall þe reſtored, and inviolably uſed and 
obſerved, and for that purpoſe the perſons under-named, are 
pow, by the ſame aſſent choſen and ſworn, and they are named 
to the number of twenty-four ; and then, that they are to be 
ivorn upon the qath hereafter following, and now adminiſ- 
tered to every of the ſaid common council. What is that 
oath? It is the oath that has been invariably uſed ever fince, 
it is the oath that Charles the firſt, who recites and recogni- 
zes this preſcription, found the common council exiſting in 
that corporation, taking, and acting under, and he never di- 
rectly nor indire&ly, throughout the whole charter itſelf, 
ever takes the leaſt notice of the common council. I will 
not waſte your lordſhips time by reading the oath, but it is 
an oath which marks the duty that the man who takes ir 
ſhould perform, not an oath that he will attend feaſts, or car- 

a ſword, but that he will adminiſter thoſe important du- 
ties which belong to the office to which that oath is annexed, 


Then it is material to ſee, in point of fact, between the 
time of this by-law, in the reign of Elizabeth, and the char- 
ter of Charles the firſt, who did make by-laws. And here 
let me call to your lordſhip's recollection an obſervation 
which I have often heard from your lordſhip's great prede- 
ceſſor, my lord Mansfield; he has often ſaid, that there is as 
much to be relied upon in what is not proved, as in what 
there is proved. When we produce evidence of an uniform 
exerciſe of by-laws by an inſtance here, and an inſtance 
there, what is the effect of that evidence?—it is ſaying we 
have always exerciſed this power, if you have ever exerciſed 

it, 
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it, the records of the borough, are as open to you as to us, 
ſhew us in what inſtance you have exerciſed it, ſhew it and 


I abandon the cauſe. 


If they would have ſhewn it I cannot ſuppoſe that the 
learned Serjeant, who was not in the hurry and buſtle of a 
Circuit, but retained, as I was, upon the firſt occaſion, for 


the ſingle purpoſe of that cauſe; I cannot ſuppoſe that he 


or my triends who have meditated this charter by night, and 
read it by day, who have gone over and over it again, if 
they could have done it, they would have brought one ſingle 
entry at leaſt to ſhew that the commonalty ever did make 
one by-law, from the time of Charles the firſt's charter, 
An executive power is that power which carries its reſolu- 
tion, made no matter by whom, into execution; a legiſla. 
tive power is that which preſcribes a preſcriptive rule to 
operate in future all throughout, ang I ſhall have oc- 
caſion preſently to ſhew your lordſhips they exerciſe this 


power. B 


But it ſeems that this was an uſurpation that was no long- 
er to be endured, but the democratic principles of Charles 
the firſt's government had led him to overturn the power of 
this ſelect body. One cannot ſtate that without laughing, 
one knows the fact to be impoſſible, but how is he to doit? 
why the common council, as it appears upon evidence be- 
fore your lordſhips, levied a tax upon all the inhabitants to 
pay the expenſes attending this very new charter, which 
they ſay cut down all their authority; ſo here de fate at all 
events, and de jure as I ſay, from the entry in the time of 
Elizabeth, the common council were exerciſing the whole 
legiſlative power, and ſo defirous were they of ſurrendering 
their privileges, that they actually ſay, if 3 will not pay 
a tax in order to bring a charter to knock us on the head, 
you ſhall loſe your freedom; one muſt have loft ones ſenſes, 
as well as freedom of thinking, (if one had any) to ſub- 
{cribe to ſuch doctrine, i dd 


What muſt have been meant by the mayor, bailiffs, and 
burgeſſes, who had been in the exerciſe and enjoyment of all 
thoſe various rights which are confirmed by the charter, 
when they can ſhew not one entry of any ſort or deſcription, 
clear, or ambiguous, by which any one argument can be 
founded to ſhew that the commons at large ever exerciſed 
any authority at all. Then if it be true that all this power 
was exerciſed before the charter of Charles the firſt, can your 
lordſhips ſuppoſe, that it would have been carried to ano- 
ther body, without taking any notice of the common -coun- 


Charles, 


cil at all. There is not one. {ylable ſaid in the charter of 
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Carles the firſt, but what treats it as an ancient corporation, 
and it ſpeaks of the aldermen, it ſays the ſenior aldermen, 
and the mayor, ſhall be juſtices; this was not a new cor- 

ration, made by Charles the firſt, but it is taken notice of 
as a thing that exiſted before; he ſays the ſenior aldermen 
and mayor ſhall be juſtices, unleſs for good cauſe, ſo and 
ſo, they be removed; looking back to an ancient conſti- 
tution, in point of fact; for otherwiſe he muſt have given 
that power of removal; but he takes for granted, that there 
was that power exiſting before, and therefore - he ſpeaks to 
people who perfectly know their own conſtitution. And I 
will ſhew your lordſhip, by authority that cannot be doubt- 
ed, (that was what I ſaid, and I am extremely ſorry for 
having interrupted Mr. G:4bs for a moment, but I thought 
he was putting the queſtion to me upon that, whether I 
had ever aſſerted that there is any ambiguous expreſſions in 
the charter of Charles the firſt; I ſay that Charlesr's charter 
is not material for me, for I can ſtand upon William's, but 
I will ſhew as clear as the light of the ſun, that by mayor, 
bailiffs, and burgeſſes, upon the face of Charles's charter, en- 
lightened as it is with this ancient teſtimony and evidence 
which your lordſhip has let in upon it, is meant the ſelect 
body ; they ſtate in theſe ancient entries that it had always 


been ſo in this borough, 


Now I will read a clauſe which I wiſh them to account 
for; if the mayor, bailiffs, and burgeſſes, means the com- 
monalty, (it is the mode of conveyance) the king gives in 
his charter that which exiſted before, for the body at large 
always had it; if the common council before king Charles's 
time exiſted only by a by-law, what was the uſe of Charles's 
making a Charter 1n order to give it to the body at large, 
they could have taken jt without his charter; if it exiſted 
under the authority of a by-law,' they could have recalled 
it by another by-law, repealing the firſt ; therefore, when 
they tell us of the mighty privileges they obtained by the 
charter of Charles the 300 
ſame ſentence they ſay we never had it all; we only had it 
by virtue of a by-law, as Mr. Serjeant Adair and Mr. Hey- 
wood ſtated. The charter gives a power to the mayor, bai- 
lifts, and burgeſſes, or the greater part of them, of whom 
the mayor, and one of the bailiffs, of the faid town for the 
time being, it ſays, we will to be two; to have power and au- 
* thority of making any reaſonable laws, which to them, or 
the greater part of them, ſhall ſeem to be good, wholeſome, 
* uſeful, honeſt, and neceſſary, according to their ſound judg- 
* ment, for the good rule and government of the town afore- 
* ſaid, and all and ſingular the officers, miniſters, artificers, 


inhabitants, and reſidents of the town aforeſaid, within the 
ELL. * 


they blow hot and cold, for in the 
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« town aforeſaid, andthe liberties thereof, for the time being, 
and for ſhewing in what manner and order the ſame mayor, hi 
„ bailiffs, and burgeſſes, (which they fay comprehend. all) to 
« and all and ſingular the officers, miniſters, burgeſles, artik. ct 
„ cers, inhabitants, and reſidents, of the ſaid town,” but would fl 
you have them over twice, how the mayor, bailiffs, and bur. fo 
. geſſes, ſhould be governed? then the words ſhould have been al 
all and ſingular the officers, miniſters, reſidents, and inha- it 
bitants, but not burgeſſes over again, if the mayor, bailiffs, 0 
and burgeſles, were in fact held comprehenſive of and includ- 
ing in them all thoſe that had the capacity of burgeſſes in 
the borough. Therefore, that is one inſtance ; it is eno 
for me that it ſhakes their poſition, that unequivocally to 
the body at large upon the face of this charter this power is 
given; I fay the moment that I can ſhake the poſition upon 
which Mr. Gibbs founded his argument, it gives the charter 
of William much ſtronger operation when 1 come to ſtate it. 


© bd 1D 


There is another expreſſion that ſtrikes me to be much the 
ſame. They give to the mayor, bailiffs and burgeſſes, the | 
choice of a mayor, It was ſenſibly obſerved by all my friends | 
in their turn, ſpeaking to us, you never pretended that 
| had the election of mayor; you cannot but ſay that the elec- 
| tion of mayor 1s here given to the body at large; how do 
you account for that * Upon my word my lords I am not in 

the leaſt puzzled by it, becauſe I ſay the ſelect body, being 
1 the corporate body, that the other members of that corpo- 
i 5 ration might have franchiſes, and privileges, under it. Charle: 
the firſt, never meant another — of giving a mayor; 

but he gives to the corporate body that they ſhould have a 
mayor on St. Luke's day; meaning to refer back to the anci- 
| ent preſcription, and to have every thing as it ſtood before, 
| | That the mayor, bailiffs, and burgeſſes for the time being, 

5 or the greater part of them, from time to time, in all future 
„ time, may and ſhall have power and authority, yearly and 
| every year, for ever, upon the feaſt of St. Lute, to 
| and name, and that they may chooſe and name, one of 
„ themfelves, who ſhall be mayer.“ 


| Now to be ſure that can never mean one of themſelves; it 

is an admitted fact upon the whole evidence, not only as it 

ſtands upon the charter of #:/liam, but upon the evidence, 

that the mayor muſt be one of the common council. They 
cannot take him out of the body at large; they have not 

ſhewn one entry to prove that before the charter of Wilkan 

there was any mayor choſen but out of the common coun- 

cil, and the charter of #Hiam, expreſſly fays, that he ſhall be 

| Choſen out of the common council. Then if that be fo, 1 

want to know by what authority they are reſtrained — 
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him out of the eommon council, becauſe there is nothing 
to be found in the charter that makes that reftriftion to 
chooſe him out of the ſelect dody. You cannot by any by- 
law reſtrain and limit the number of p_ eligible, there- 
fore if the charter had ſaid you fhall have a mayor from 
among yourſelves, then any burgeſs might have been mayor; 
it is enough for me to ſhew that the expreſſions are ambigu- 
ous. | 


I will now ſhew your lordſhips that this ambiguity is not 
z new thing, in page forty-three of Brady upon boroughs ; 
do not quote Brady here, your lordſhips may be fure, as 
any authority whatever. 


Lord Kenyon. He is an exceeding faithful collector. 


Mr. Exſtine. And when a faithful collector has collected 
records, you will not ſuppoſe there are not ſuch records. 
The great propofition that he maintains is, that throughout 
England, with a very few exceptions, the ſele& body was the 
body incorporated ; that franchiſes and privileges belonged to 
all who were connected with that corporation, but they take 
for granted, that the corporate body muſt always mean the 
larger, and that is the only foundation that they have for in- 
ſiſting that the mayor, bailiffs, and burgefſes, muſt mean the 
body at large, becauſe they ſeem to conſider that which I 
deny; and it is falſe, that the king always did incorporate | 
every man connected with the corporation, whereas it was 
the fraternities and guilds that were incorporated. 


Brady fays, * yet further to make it clear beyond all excep- 
„tion what the community or commonalty of a burgh or 
city was, I will add a clauſe in a private act of parliament, 
made for the eſtabliſhment of certain rents, and other 
matters, between the burgh of Plymouth, and the prior con- 
« vent of Plymton, in the time of king Edward the fourth, in 
« theſe Engliſh words as it is to be found upon the parlia- 
« ment roll, Edward, IV, 4, m, 38, 39.” © And if the ſaid 
« yearly rent of twenty-nine pounds ſix ſhillings and eight- 
« pence,be behind in part or in all not paid to the ſameprior of 
« Plymton, and convent, and to their ſucceſſors, in the ſame 
« priory, by fifteen days next after any of the ſaid feaſt of 
payment, that then it be lawful into the ſame prior and con- 
« vent, and their officers and miniſters, to diſtrain in the ſaid 
„ borough, and in the name of diſtreſs, to take all the goods 
and chattles of the ſaid mayor and commonalty” ; which is the 
largeſt expreſſion, and that is the corporate name, . and of all 


other burgeſſes of the ſame borough, and of all other perſons 


reſident and dwelling in the ſame borough and precin - the 
| * ame, 
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& ſame, and every parcel thereof.” Here we find the 
mayor and commonalty of Plymouth, a ſelect number, 
diſtin& and from all other — — of that burgh, and al] 
other perions reſident and dwelling within the ſame ; what 
the mayor and commonalty of this burgh were, other than 
the mayor, aldermen, and common council, or the mayor 
and chief burgeſſes, which were the governing part of the 
town, let any one that can, tell me. 


Here is another caſe that is abſolutely deciſive in my opi- 
nion, which was the community and commonalty of New 
Windſor, incorporated by Edward IV, it is in Page one hun- 
em, and that 
they are to have perpetual ſucceſſion by the mayor, bailiffs, 
and burgeſſes of New Windſor. Then, comes the charter of 
James, reciting the firſt charter by in/peximus, wherein the 
old name of this burgh or corporation is continued, viz, 
The mayor, bailifs, and burgeſſes, of New Windſor, &c.“ and 
twenty-eight, or not above thirty, of the beſt and moſt wor- 
thy inhabitants of the burgh are appointed to be the number 
of the fraternity of the guild-hall of the burgh, and to be the 
common council of the burgh, and aſſiſtant to the mayor 
and bailiffs of the ſame burgh, in all matters and things 
touching the ſame ; of theſe twenty-eight or thirty brethren, 
thirteen were to be called fellows and, benchers of the guild- 
Hall, and of ſuch thirteen, ten were to be called aldermen, 
or chief benchers, out of which the mayor is to be choſen, 
and the two bailiffs out of the brethren of the burgh. Here 
we have the myſtery of the community or corporation un- 
folded, that it conſifted of a mayor, two bailiffs, and twen- 
ty-eight or thirty brethren of the guild-hall, who were the 
mayor, bailiffs, and burgeſſes according to the ancient uſa 
and cuſtom of the town, and if the ancient charters, writ- 
ings, and muniments of all burghs in England were inſpect- 
ed, judiciouſly examined, and —, one with another, 
the meaning of the word communitas, community, (or as vul- 
rly tranſlated) the commonalty, would be as clear and per- 
picuous as it is in this place or any other city or burgh, 


He ſays in the preceding page, This trading guild, fel- 
© lowſhip, community, or fraternity, was in thoſe times 
„with the privileges belonging to it, the very conſtitution 
« of a burgh, and was always a ſelect number diſtributed 
“ into ſeveral ranks and orders, and the whole fellowſhip 
« or fraternity of the guild of New Windſor, as it had been 
16 formerly eſtabliſhed according to the ancient uſage and 
© cuſtom of the town, is explained and confirmed by the 
charter of king James the firſt.” Now I apprehend, that 


in coming to a conſtruction upon any ancient inſtrument, 


in 
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in point of law, more eſpecially when your lordſhips are oblig- 
ed, from the context to look to the ancient evidence, your 
lordſhips are not to forget the hiſtory and the conſtitution of - 
our country, for you are to put ſuch a conſtruction as it 


- can bear, conſiſtent with the conſtitution of which it is a part 


and member. Then here comes Charles's charter, which 
they ſtate, notwithſtanding the improbability of it, gave 
theſe rr to the commonalty. You may depend upon it, 
that if theſe people could have got any of theſe privileges, 
that they would have been obtained with great joy, and car- 
ried into inſtant exerciſe and uſe. 


Then when they get this famous charter which has given 
them all theſe things, did they once exerciſe it? hat ! 
are your lordſhips in determining upon the affairs of men, 
to build a rule of evidence upon the inverſion of man's na- 
ture? Are your lordſhips to reject all the experience of hu- 
man life, and to diſtort inſtruments in — — in order 
to bring about a conjuncture which the affairs of the world 
never preſented. They never did exerciſe it.— Again I call 

n them, if they ever did make one by-law between 
Charles the firſt's time and William's to ſhew me where it 
is! point out the page! Why did they not do ſo upon the 
trial? We have pointed out great numbers in which they 
levy fines, and it is very material to obſerve, that in the 
charter of Charles the firſt, when they have ſtated that the 
mayor, bailiffs, and burgeſſes, ſhall make by-laws, and ſhall 
levy fines, they do not «. © notice of the common council; 
it is nothing but a recognition of the principle that which 
E have always done, you ſhall go on to do—to make by- 
aws, and levy fines for non-obſervance of them. Who levi- 
ed them in the time of Elizabeth ? Who levied them between 
Charles the firſt's charter and William's? We did. Now 
comes an obſervation on this ſage pamphlet, produced by theſe 
gentlemen who are wiſhing to contound all order in this 
place, and to diſtrat a government which has been attended 
(and maintain it, that — can be no other idea of a govern- 


ment but that which is founded in practice) with the moſt 


beneficial effects that any government ever was. 


My lords, I wanted literally to have been a plagiary from 
myſelf, becauſe a man's mind is not at all times open to the 
ſame ideas. I, expreſſing myſelf, as God knows I ſeldom 
do, to my own ſatisfaction, in ſtating a ſcene which was 
once preſented to me by a gentleman when he led me up 
& hill to view Liverpool, I really wanted to have read it to 
your lordſhips, this gentleman (Mr. Gurney) abſolutely, by 


direction, refuſed me an opportunity of ſeeing what 1 — 
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ſaid on a former occaſion, which I was anxious to know, 
that I might not fall into any contradiction to day. My 
lords, I was ſtating, that in this ſage pamphlet, they deſtroy 
every thing which has the ſmalleſt ſemblance of an argy. 
ment, for they ſay, Charles the ſecond gave the mayor and 
bailiffs to be choſen by the common council. Charles en- 
larged their powers, James went further, and made them 
removable by themſelyes, and their ſage obſervation is, that 
notwithſtanding the mighty power which Charles the ſecond 
intended to give this common council, he did not 

them the right of making by-laws, No, for the beſt reaſon 
in the world, becauſe they had it before; common ſenſe 
fuggeſted, that when the king enlarged and garbled this 
common council for the purpoſe af getting the government 
of the town into his own hands, that if this body had not 


the eee in it before, he could certainly have given 
It. 


he object was, your lordſhips know, in all thoſe char. 


ters that preceded the revolution, for the crown to lay a 


ſtrong hand on all the corporations in the kingdom. 


Then what does king William's charter do? King Wil 
liam's, charter was meant (like almoſt all thoſe charters that 
paſſed at the revolution) to reſtore the ancient reſtrictive 
conſtitution of boroughs, to take the ſtrong hand of power 
off them which had abridged their privileges in the two late 
reigns; and king Villiam therefore meant undoubtedly ta 

ut the charter and privileges of this borough upon the 


. footing they ſtood in previous to the 2gth of Charles the fe. 


cond, and he does it by reference, for you never hear of a 
common council till the charter of king William, and if you 
are not to look at evidence, you would have been examining 
this charter without looking at its context, you would have 
been judging of a common council, which looking in the 
dark, would have been taken for granted never exiſted 
before that time, or if it exiſted, exifted at any particular 
time that their imagination might ſuggeſt ; but now when 
you let in that wholeſome light upon it, all ſtands clear. 
King William begins to reſtore the good order and govern- 
ment of the town; how had it been diſturbed ? hy, the 
ancient common council of fifty-four had been made twen- 


_ ty-nine, they had the free election of their mayor and their 


bailiffs, theſe were fit things for the body at large, and there 
was the ſelet body to make laws, but they would not be 
the head and members too; what a prepoſterous thing to 
fay, when Liverpool is riſen to the ſze it is now, that you 
could not remove a nuiſance out of the ſtreet, a ſtall tha: 
had encroached, or levy a fine upon a man who did not 
fweep the hall, or drive a nail into the dodks, but that there 
wruſt be an aſſembly called of 50,000 people to judge upon 

it; 
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it ; one ſhrinks back with horror—there never was fo wild 
an idea exiſting in any democratic conſtitution. 


What is it then that king William does in order to ſhew 
that it is for the good government of the town? he begins 
by making the common council, and he ſays, / that there 
« ſhall be the officers and miniſters following, viz. forty and 
« one honeſt and diſcreet men, who ſhall be called a com- 
mon council of the ſaid town.” Then he goes on and 
ſays they ſhall ele& one another, and continue in their fi- 
tuations, unleſs they happen to be removed; he does not 
ſay they ſhall be removable, why? becauſe he knew the 
common council exiſted before, and unleſs they be removed 
for bad behaviour and then he goes on and ſtates, for there 
is no power of amotion given, unleſs any of them hap 
to be removed for a reaſonable caufe, by the mayor, bai- 
litfs, and common council of the ſaid town, or the major 
part of them, for the time being; and then he goes on and 
ſtates, © that he ſhall exerciſe, and they ſhall exerciſe, at 
« ſuch time and times, and ſhall be thence removed in fuch 
„manner, as in like caſes in this particular was uſed and 
« accuſtomed before the faid eighteenth day of Fu, in the 
« twenty-ninth year of the faid reign of the late king Charles 
* the ſecond.” 


The charter inſpected takes no notice of a common coun- 
cil, Caarlegs charter never adverts to any one, becauſe it 
never intended to ſtir any of their powers; if it had in- 
tended to ſtir any of their powers, it would have cited their 
uſurpation, and then have quaſhed them, and then comes 
the clauſe we have had ſo much argument upon about their 

it is this—“ And we further will, and by theſe 
«. preſemts for ourſelves, our heirs and ſucceſſors, we grant 
to the ſaid mayor, bailiffs, and burgeſſes, of the ſaid 
„town.“ Now we will fee who the mayor, bailiffs, and 
burgeſſes are here, or any twenty and five of them aſſem- 
« bled, of whom the mayor, and one of the bailiffs for the ſaĩd 
town for the time being, we will to be two, be, ſhall be, 
and may exiſt a common council of the ſaid town, and 
* ſhall be able, and be impowered,” whether it is in this 
manner, or of this ſort or ſuch, will make no difference in 
the argument I am about to offer“ to do, ordain, exe- 
cute, and perform, in as full a manner and form as the 
< forty and one councilmen.” Then the forty and one are 
certainly a fele& body. Then the king grants to the ſaid 
mayor, bailiffs, and burgeſſes, or any twenty-five of them, 
to do, ordain, execute, and perform, in as full a manner 
and form to execute the ſame, that all the forty-one which 


are the ſelect body can do. 
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I am ſure I do not mean to hold cheap the arguments 
friends urged with extreme ability, and nothing would have 
put me in a more diſagreeable ſituation than to have to con- 
tend what they have to contend ; for Mr. Gibbs ſaid, the laſt 
day of his argument, you canhot look back into Charles the 


„ Arſt's charter, to ſeek for any ambiguity, but you muſt look 
into king William's charter, you can only examine the #m- 


biguity in king William's charter, and how can you know that 
this was notanother ſort of common council, which might 
have a co-ordinate power with this common council, 


Now let us examine that, for the good government of the 
town, to prevent a fluctuating and uncertain common coun- 
ci}, and for the reſtoration of good government, the king 
makes forty-one a ſelect body, a common council, and he 
afterwards grants that any» twenty-five of them aſſembled— 
what? any twenty-five who chooſe to come out of the ſtreet. 
If they ſay they mean not 8 of the ſelect body, but 
any twenty-five that get together; then twenty-ſeven may 
come, twenty-ſeven thouſand may come, and you will have 
two co-ordinate powers, which is co-ordinate obſtruction. 
Suppoſe the mayor and the body at large met, and were to 
make a by-law, and the ſelect body made a by-law upon the 
fame ſubject, which of the two is to be obeyed, which of 
the two ordinances would be good, and which ſhould be 
cafyied into execution; there would be two executive powers 
too, for they are to fine, to ordain, and execute, ſo they 
would have two legiſlative councils in the ſame town, draw- 
ing in diametrically oppoſite directions, ſo that there would 
be no juſtice or judgment. | | | 


Again I appeal to every man's ex rience. I appeal to 
thoſe rules without which there can be no judgment _ 
any of the affairs of man. Did this council ever meet? If 


the king gave it, it muſt be given a boon to the popular part 


of that aſſembly. Shew me where you met—turn to the en- 
try in which the two common councils ever were exerciſing 
this co-ordinate jurisdiftion. There is no ſuch entry. How 
can your lerdſhips therefore be aſked to put a conſtruction 
upon an inſtrument which is ſo far from being the moſt 
reaſonable conſtrution—ſo far from the conſtruction which 


language and grammar calls upon your lordſhips to put, 


that it is quite a contrary conſtruction, and they aſk your 
lordſhips to put this conſtruction upon it, though we have 
uniformly exerciſed our power as a ſelet common council, 
and though they have never exercifed their general power 
as a general-common council. 


But Mr. Serjeant Adair had great effect (there + no 
: | thing 
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thing ſo eaſy as to win thoſe who are deſirdus to be won) 
with the jury, who ſeemed, upon the occaſion. when I was 
down there, to be ſo prepared to give their judgment in this 
cauſe, that after Mr. Baron Thomſon (I am ſure I ſpeak with 
great reſpect to the learned judge, whoſe abilities nobody 
can. queſtion) after he had come to a deciſion upon the 
conſtruction of the charter, which conſtruction of the char- 
ter excluded my evidence, the jury ſtood up and ſaid that 
they had been long of the ſame opinion upon the conſtructi- 
on of the chase. „neff, n 
One is ſorry to ſee theſe things; every man muſt revere 
the conſtitution of trial by jury, but I take the conſtitution of 
trial by jury to owe not only its excellence but its exiſtence, to 
your lordſhip's holding them in your hand, and winding them 
to the purpoſe of juſtice among the ſubjects. The fault I find 
with Mr, Baron is this, in the one caſe he would not allow the 
jury to have any juriſdiction at all, and here he ſurrenders the 
whole into their hands, for I ſay he ought to have tried the cauſe 
thus (and I ſnall not be contradicted by the judgment of the 
court) if he thought with us upon the conſtruction of the 
charter, he ſhould have ſaid, gentlemen, I am of opinion, that 
if the uſage is, that the common council have had it immemo- 
rially, which I conſider to;be ſufficient evidence ofa preſcrip- 
tion, or if not ſufficient evidence of a preſcription, is a ſuffici- 
ent ſubſtantiation of facts, if you are of that opiiſion, then] tell 


you as judge of the law—not aſting your opinion of the law,which 


no man ever heard of aſking a jury upon ſuch a caſe, if you are of 
that opinion, then I tell you that yow-ought to find your ver- 
dict for the defendant, in this cauſe; becauſe I am of opini- 
on, this is a charter referring to the uſage, and if the uſage 
be, as is aſſerted by the defendant's counſel, they having of- 
fered evidence which is not controverted, it is a ſufficient 
foundation in my opinion for your finding the fact, then I 
tell you what the law is; inſtead of that, the learned judge, 
by a flip—(but however I am not to be hurt by that ſlip) 
he ſays, and I have not heard that contradicted, except b 
Mr. Heywood, who has. an entry upon his brief, but whic 
like other entries in this cauſe, are not forth coming, becauſe | 
my friend left kts brief at home; and we have heard no more 
of it, but the judge ſaid, if you are of that opinion, and think 
the charter refers to the uſage, - what right have. tlie jury to 
think about it? They had none. I ſay, I might have reſted this. 
application upon that, without going further, but in a. caſe 
of this great,;importance, I wiſh to go into it, and I, wiſh 
thoſe — are to try the cauſe again, (I ſpeak of the jury of 
the country) would recollect the ſolemn obligation under 
which they are to adminiſter the juſtice of the country, and 
that they are bound to find a verdict which all the evidence 
8 a 5 7 ſubſtantiates, 


put ſuch a conſtruction upon them as confounds and di 
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ſubſtantiates, and no evidence contradicta, and that they 


onght to receive the judgment of the court. 
There is but one thing more, and I have done ; when king 


William's: charter came, would there not have been rejoic. 


ings? would they not have had 'bonfires, when they had 
kicked down thoſe powers of the common council? would 
they not have aſſembled and made by-laws immediately under 


king 'Williaw's charter. Then have they made any fince 


king Milian charter? Certainly not. I maintain that we 
have been making them, if they ſay they have been making 
them too, it lies upon them to 14. 120 2100 


In the time of lord 'Derdy's mayo 


1714 


xyoralty, they wanted to be. 
in this uſurpation aguin, ſome of the commion council fre. 


quented a common hall, they had ſufficient time given them 
to defend themſelves, for their contumacy in diſputing the 


. the common council, and they were disfranchiſed, 
hat, was the king's bench ſhut up in thoſe times? could 
they not have applied for a mandamus to reſtore them? they 
never attempted it, they knew that they had been gullty of 
a breach of duty, and they acquieſced in the judgment ot 


oufer which was given-ag inſtthem ; and the common coun- 
from 


vil have gone on that time to this, till in the heat and 
real of an election, when, in order to turn the Intereſt, for a 
very honorable gentleman I admit, this magic dete is to be 
boiled up in the very heat of this election, in order to over. 
turn, and proſtrate to the nd, all the conſtitution of this 
corporation as it has Exiſted from the higheſt antiquity; to 
' demoliſh all its charters, and to call upon your —— 

$ 
-all*reaſon, and as builds a rule of argument, and evidence, 


and of juſtice, upon the ruin of all — — in life, 
and of all the analogies of the government 


our country. 


WE have really paid all the attention that poſſibly 
could be paid to this cauſe during the ' whole progreſs of it, 
and I am exceedingly ſorry, that a propoſal Which dropt 
from the eourt early in the argument, was not acceded to 
by the counſel for the plantiff, namely, that this caſe-ſhould 
be turned into a ecial verdict; it is a eaſe of infinite im · 


portance to the town, and is of importance in its precedent. 

The conſtruction which is wiſhed to be put upon this char- 
ter is to give the adminiſtrotion of the revenues of this town, 
which I think was ſtated by one of the Mr. Hey woods, to be 
ok the value of one million three hundred thouſand pounds, 
dio all the indefinitive number of burgeſſes of the towns, a 


mounting 


{ 
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mounting to very many thouſands, That ſuch an exerciſe 
of it is not very practicable every ane knows, but ſtill, if 
ſuch is the law, we can only make uſe of the argument ab 
inconvenienti, to ſupport and bring in, for other arguments, 
not undoubtedly to repeal any charter in caſe there is nothing 
equivocal ia the charter. , 


Mr. Gibbs with extreme abilities and ingenuity, 
but I confeſs I think he ſet out upon an erroneous principle 
at firit, and that that went through the whole of his argu- 
ment, namely, that if there was nothing that would create a 
reaſonable doubt in the mind of a man who read the charter, 
that you were not to take any notice of the uſage. I have 
looked into the caſes, and it appears to me, that that is not 
the rule that the courts have gone by, particularly in a caſe, 
modern in compariſon with other caſes, by lord Hardwick, 
the Attorney General, v. Parker, reported in Peere Williams's, 
where a queſtion turned about houſholds, and inhabitants, 
and- ſo forth; he did not entertain any doubt what theſe 
words wauld mean in the common ac tion, but he 
thought, that when the uſage was ſhewn to be in contradic- 
tion to the common acceptation of theſe words, that he had 
a right to receive the evidence, not only to raiſe that doubt, 
but to decide upon the doubt when raiſed. 80 (without re- 
ferring to that caſe) it is abundantly clear, that that is lord 

{4's opinion in the caſe of Gape v. Handley, which is 
in the margin of the third volume of Term Reports, 288, 
where he thought the uſage almoſt would go to control very 
ſtrong words. It is admitted here, that there were uſa 
from time immemorial prevailing in this borough anterior 
to the charter; and it is moſt clear and apparent, as well 
from the words of the charter of king Charles, as from thoſe 
uſages which ſubſiſt at this inſtant, and are admitted to be le- 
gal uſages within the borough, that the charter of Charley 
the firſt, did not abrogate all the old uſages, and introduce 
merely by itſelf a new code of government for this place, 
deſtroying inſtead of coming in reinforcement of the uſages 
which exiſted at the time; that is proved by ſeveral of thoſe 
obſervations which Mr, Erftine = now made, and the 
ſtrongeſt by that which reſpects the ſenior alderman being a 
juſtice, for the charter ſays not a fingle word or ſyllable 
about the election of aldermen at all; if the u was entire- 
ly abrogated, there are no aldermen, no mode of electing 


. aldermen, and yet that charter takes it for granted that that 


office, which it does not conſtitute, and the election to which 
it does not regulate, ſhould exiſt in future, and that the ma- 
giſtrate who anſwers that denomination of ſenior alderman, 
mall hold and exerciſe the important office, that he ſhould 
be one of the two juſtices of the place, without whoſe con- 

| Currenceg 
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currence not a ſeſſion in the town could be held. This 
does abſolutely convince my mind, though I chooſe to ex- 
preſs that with a little reſerve, becauſe I only wiſh that this 
cauſe may be put in a ſituation in which it may be. more ſo- 

lemnly.decided.' + bh ite. | 


With all the-reſpe& and unfeigned deference which I have 
to the opinion.of the learned. judge who tried this cauſe, I 
think that that happened to him which undoubtedly has to 
myſelf in àa great number of inſtances, that in a trial at nf 
prius there was a flip in the directions given to the jury; I 
think, rat was not accurately given, nor given in any man. 
ner, which upon revolving it. in his comprehenſive and well 
informed mind, he would give again, after his mind hat been 
exerciſed upon it, and, had an opportunity to revolve upon 
the queſtion. I think the jury ought not to be told that it 
was for them to decide whether the king, in granting the 
charter, meant to adopt the uſage. I think. it was for the 
court, when the fact of uſage was found, to lay that uſage 
by the ſide of the charter, and from both compounded to: 
ether to infer what was · the fair conſtruction of the charter; 
if there was found out an ambiguity in the charter which 
the uſage led you to, after laying them both together, to extract 
from the whole of the caſe what the fair conſtruction was, 
I think that there is a great deal of weight in this, I will 
not ſay that it is deciſive, for I do not wiſh to be. underſtood 
to ſay that any of theſe things will decide upon the point, 
but to put it in a way of fair trial. 09143 1, 0709 


I think that clauſe is of great importance which gives 
power to-the mayor .and ſenior bailiff, and twenty-five, to 
do that which might have been done by all of them, that is 
a moſt important word indeed, it is. ſuppoſed that that 
twenty five might be a body taken from the burgeſſes at 
large. I think that that very word omnes, not only ſtrongly 
controverts that propoſition, but in my opinion goes ab- 
ſolutely in deſtruction of it; it ſhews that all of them were 
all of that body, of whom the twenty-five conſtituted a part. 


The obſervations which Mr. Erſtine has made from Brady, 
certainly are not concluſive upon the point, but they go a 
great deal to the illuſtration of it; he alluded to Brady early 
in this queſtion, when the motion-was made, that has led 
me to look through many pages in Brady, thoſe he has cited, 
and others, and it abundantly appears, undoubtedly from 
the language of the charter, that the mayor, bailiffs, and 
burgeſſes, and the mayor and commonalty, that all theſe 
words have, by a conſtruction not arbitrarily put by courts 
of juſtice and houſes of parliament, but by a co1 _— 
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| = upon the words themſelves, from the very concomitant * 


guage of the charter, it ſhews that it is abſolutely deci- 
five, it does not leave one room to ſpeculate upon the queſ- 
tion; but it is clear, that taking the charters for their own 
expounders, that theſe — words were not intended to 
comprehend all the whole maſs of the corporate bod. 


Theſe are the grounds which have ſatisfied me, not con- 
cluſively, what the judgment ought finally to be, but that 
there is a great deal of doubt upon this queſtion, and that 
the queſtion which was left to the jury, , was not the queſ- 
tion which ought to be left to them. The parties are now 
in poſſeſſion of all the facts, and why it may not now be con- 
verted into a ſpecial verdict, I confeſs I do not know; it is 


what I wiſh, for the object of avoiding coſts and delay, and 


keeping a town of ſuch immenſe ſize and population as the 
town of Liverpodl is, in litigation. It is of ſuch vaſt impor · 
tance, that there ſhould remain the good will and good go- 
vernment in the town, I wiſh that it might be reduced into 
the ſhape of a ſpecial verdict for the ſake of putting this 
queſtion as ſoon'as-poſlible into a ſtate of repoſe. - i: +> , 


«Dut-if Tam athed whether; Lam. Gatiefied with averdit 


given in contradiction to a uſage never broke in upon, I am. 


clearly of opinion that this verdict ought not to bind. If I 


was to go through the whole of the argument in the caſe, 
there-does in my mind ariſe a good deal of weight upon the 
oath which, it is now admitted, is taken by the common coun- 
eil; the election of them is ordered to be the ſame as it was 
before. When no courſe of election is pointed out by either 
of the charters, but that it ſhall be in the manner as before, 
then I verily believe the charter of Villiam meant to do ex- 
actly what Mr. Erftine ſaid ; to repeal a charter incongruous 
with the liberties of the people, which put the power of the 
corporation into the hands of the king, where it ought not to 
be, enabling him to remove a man at all times who did 
not pleaſe * I believe the main object of that char- 
ter was to put out of the way this ſubſequent charter, and 
not to give a new corporation a form of ſtatute, but mainly 
to confirm thoſe uſages which had been adopted before, in the 
government of the town, which it is admitted were not to be 
ound ſolely in the charter of Charles the firſt, but were to 
be found in the charter of Charles the firſt aided as it is by 
the uſage which had ſubſiſted before, and which the charter 
of Charles the firſt, almoſt really in the words of it, in that” 
ſecond clauſe of the printed copy of the charter, profeſſes 
not to deſtroy, but to ſupport introducing ſomething ſup- 
lementary where ſomething ſupplementary was wanting, 
t not meaning to deſtroy the old uſage of the town; one 
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is, that the ſenior aldermen, no aldermen bei conſtituted 
by the charter, ſhall be a magiſtrate of the — N 


We are not bound to decide the caſe, nor to ſay what the 
deciſion will be, if it is put upon the record that this uſage 
has prevailed ; but I think that the uſage is of ſuch reference 
according to the caſe of lord Hardwicke, and in that caſe of 
— 2 v. Handley. and according to the infinite ſtreſs which lord 
e lays upon uſage at the cloſe of the caſe of corporations 

in his report, wherein he ſays, if the uſage was not to pre. 
vail to conſtrue the charter in the caſe of London and Nor. 
*vick, and many other corporations, they would be abſolute. 
ly deſtroyed and ſet afloat—for theſe reaſons, and not for- 
— a ground which was properly adverted to by Mr. 
— Heywood in his argument, that he admitted that the 
Court ought to ſtruggle to {ſupport a uſage if they could, in 


* 


ought to be a new trial. 


Mr. Samuel Heywood, Mr. Erftine has taken for granted, 
that the uſage is admitted by us, and your lordſhip ſup- 
poſed that we objected to a ſpecial verdict, admitting that that 
uſage was againſt us; we ſay that the uſage was for us, and 
not for them. „eiten Deere 12 


ehe conſtruction of a charter, I am of opinion that there 


Mr. Erfine. Why did not you prove it. 


- Mr. S. Heywood, We had tendered a bill of exceptions, 
and afterthat this caſe muſt be taken to have been upon their 
evidence, and not upon ours. WJ; % 


Mr. Fuftice Aſthurft. 


. TT is of much importance that this matter ſhould —_— 
th, moſt ſolemn inveſtigation that the thing is capable of; 
a was upon that ground that the court wiſhed the coun- 
ſel would have tu this into a ſpecial verdi& ; they were 
Not then prepared to aſſent, but I ſhould hope, after the court 
Has intimated its — that from the great conſequence 
of the queſtion to this corporation in particular, and all the 


Corporations in the nation, they may be inclined now to ac- 


cede to that propoſition, If they cannot, then I own that T 
concur entirely with my Kenyon, 'that it is fit that 


ve ſhould ſend this down to a third trial. 


To be ſure it is not uſual to do ſo, but yet this caſe 
being of ſuch general conſequence to all the boroughs in the 
— I confeſs that I think it _ to be put into the 


moſt ſolemn mode of inveſtigation the nature of the 


f ⁰ —⁵ͥæfr. ˙ům ·˙ w.. AS. wa _ ., , 


thing is capable of, and therefore we muſt ſend it down again 
for trial, in order that a ſpecial verdict may be found; — 
the parties will not be — by any opinion that we can 
hold upon the ſubject, but may go to a hi ſort. There · 
fore upon that ground, without expreſſing any opinion upon 
the law of this caſe, and perhaps the leſs we fay upon 
that is the better, I am clearly of opinion that the rule ought 
to be abſolute for a new trial. | 


Mr. Fuftice Buller. 


THE parts of the charter which more particularly govern 
this caſe, are thoſe that relate to the common council, what 
perſons are thoſe that compoſe the common council, and 
what power have ſuch common council got. I have not 
been able to find any reaſonable doubt upon the laſt queſti- 
on, from the earlieſt period when the evidence takes up this 
corporation, down to this preſent hour. With regard to the 
perſons who compoſe this common council, undoubtedly 
they are various, but we find ſo far back as Elizabeth's time, 
there was a common council, it is ſtated to have exiſted then, 
of the mayor, aldermen, and bailiffs, and twenty-four ; this 
common council continued down to the time of Carles the 
firſt, Charles the firſt creates no new common council, but 
they go on, there is a general power in that charter for the 
corporation to make by-laws. It is obſervable, that when 


they had got that charter, the corporation were all ſatisfied 


that they could not exiſt without a common council, and 
therefore the whole body, immediately after paſſing that 
charter, elect a common council. In the time of king 
William, a new charter is granted, not creating a new body, 
or a common council, but referring to the ancient common 
council which had exiſted before. I ſhall preſently ſtate a 
'Elauſe.or two that feems deciſive upon that. | 


But between the charters of king Charles and king William, 
the number of perſons who compoſe. the common council 
had been altered, they had got to ſixty-one. King William 
brought them back to forty-one again, but it is ſaid that 
king William, by his charter, did not mean to make any al- 
terations, further than to get rid of the charter of Charles 
the ſecond, which had introduced a great many bad cuſtoms 


into the borough. Now it ſeems to me to be manifeſt, that 


the charter of king Villiam had ſomething more in view 
than that, becauſe when it is contended that the charter of 
'king William meant nothing more than to alter the conſtitu - 
tion of the common council, I think the recital of that char- 
ter contradicts it, and if yot take the times into conſidera- 
tion, it is maſt deciſive of the queſtion; That charter re 
* . ä Cites, 
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_ Cites,/ that a few perſons only had made a ſurrender of the 
former charter, againſt the judgment of the corporation in 
general, and that there were certain clauſes in it putting the 
corporation ih the power of the crown; it was to take 
theſe reſtrictions upon the corporation, and reſtore their 
ancient body, that the new charter was granted, meaning to 
leave them till exiſting as a corporation by preſcription, 

3 Then as to the power which they had,-there 1s no period of 


1 time in which the common council have not uniformly been 
1 : in the power of making by-la wess 
v In the charter of king William it is obſervable," that there 
4 is an expreſs clauſe, that the election of common council 
7 ſhall hereafter be as it had been uſed to be, that “if any of 


© the common council ſhould die, or be removed from his 
1 « office, or from their offices, or depart or refuſe: to: ſtand, 
1 &* that then, and in every ſuch caſe, another fit perſon or fit 
il « perſons, from time to time, to and into the office of him, 
9 | « or into the offices of them, ſo removed, or dying, or fo 
1 * refuſing to ſtand, ſhall be elected and ſworn, and appoint- 
['S « ed, by ſuch perſons, in ſuch. manner, time, and form, 
i & as in that particular was uſed and accuſtomed, before the 
1 making of the charter Charles the ſecond.” Now this ap- 
J plies to uſage, and therefore, upon the face of that charter, 
was the uſage 


unqueſtionably, the court muſt inquire what 
with regard to the election of common council. „. 


But Mr. Gi46s argues this caſe very ingeniouſly, he diſtin- * 
guiſhes between the different times, firſt he ſays, ſuppoſe it 
} true, that the common council had the right previous to the 
. chyrter of Charles the firſt, yet that charter has done away 
1 8 the right. Mr. Heywood argued the. ſame way. It does not 
; | follow, that a charter penned as this is, would do away that 
F right, for upon the face of that charter, as preſſed much by 
5 Mr. Erftine, it is manifeſt, that the words mayor, bailiffs, 
; and burgeſſes were uſed in ſome: other ſenſe than deſcribing 
x the body a large; and if the queſtion had reſted upon that 
charter, Tam of opinion we ſhould have been bound to re- 
ceive the uſ age r 94's 


The caſe of Gape v. Handley, applies directly to this caſe, 
ſuppoſing there had been no grant to the corporation ſubſe- 
quent to the charter of Charles the firſt, it is a ſtronger determi- 

nation than this caſe, becauſe the advowſon there was granted 

in expreſs terms to the corporation at large, but there was a ge- 
neral power tothe mayor, bailiffs and burgeſſes, to make by-laws 
and regulations for all the dependants of the corporation, and 
though the advow ſon was granted in moſt direct terms to the 
corporation at large, yet upon the uſage, the court ſaid that 
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was the true conſtruction of the charter, and the living 
hould be in the diſtribution of the ſele& body only, So the 
caſe would have ſtood, if it had. reſted merely upon the 
charter of Charles the firſt; but when you come 40 the 
charter of king William, it - ſeems to me to be abſolutely 
impoſſible to ſay, that the court are not bound in every part 
10 look at the uſage which prevailed beſore. 


Mr. Heywood laid it down as a propoſition, that ſuppoſin 
this right had exiſted before, yet that a new charter — 


(eſtroy the preſcri tion; that muſt be taken with 8 


ification; if a diſtinct corporation be created, it w be 
o; a charter that is granted to a town not previouſly a cor- 

ration, giving a power to the body at large to make by- 
— certainly would confer that power upon the body at 
arge, and not upon the ſelect part of it; but here we are in 
the caſe of a corporation that exiſted before by preſcription, 
and it is manifeſt that king William did not mean altogether 
to give them a new canlication, but has in- various parts 


of that charter referred to what were the preſcriptive rights. 


The inſtance of the aldermen is a deciſive one. The com- 
non council muſt be elected as they had been. uſed for- 
nerly. The clauſe of the twenty-five is another, in which 
the court muſt neceſſarily go into the uſage, and all the 


cauſes ſhew that the charter of king William was not a 


charter of original creation, but of confirmation, though L 
agree, that in one or two inſtances there are modifications 


Sa 
But upon this charter, the queſtion ariſes, whether there 
sor is not any room for doubt. Now in arguing ſuch = 


veſtion, it is a little ſingular how it has been handled by 
the counſel for the plaintiffs; ſays my brother Adair, as 


to the objection that they create two bodies with the ſame + 


powers, I am not bound to anſwer it; what, if it is ſo plain 


that no man tan doubt about it, why not anſwer it? but he 


inds himſelf ſo gravelled, he cannot anſwer- it; then he 


lays it may mean one of three things, if fo, then it is that 
W caſe in which the court is bound to go into evidence of uſage. 


When we ſpeak of clear caſes, it is difficult to ſay what 
they are; ſuppoſe three judges think it clear one way, and 
one another, or if the court equally divide, or if they all 
yree, and a court of error differ; is this a clear caſe? The 
ule, as to a clear caſe, perhaps when it comes to be mi- 
nutely fifted, will de found not to be quite ſolid or well 
bounded. Unleſs the words are ſo plain, that it is abſolutely 


impoſſible for two men to put different conſtruction upon 
em, the uſage ought not to be ſhut out. Such a caſe is 
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not likely to happen. ſoon, it. will be time enough 10 decide it 
Ae d 9883210 e. In reading aver this A 4 every other 
charter, every man muſt form ſome 1 as to the mean. 


not ſtoꝑ there, and 


bout it., Sitting in this place we mpfſt hear, both 


nd to bear the_uſage, and then ta examine whether 


-extinot, T agree it muſt be laid aſide ; but if it can, chen for 
the fake of quiet and repoſe in_corporations, tought a 
adopted. The uſage Which bas been proved, in .this,caſe 


and therefore this 
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*Helered as knowing, that from experience, the general title 
of the Ct ee "are in ſome inſtances uſed for the ſelect 
body, a th 

nite, and that therefore the 5 | 

. for, U exerciſed by the butgellts at lar e, would be infinitely 
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I do not mean to give à decided opinion upon ity I hon 


evef was of that opinion before, ſufficient to induce me to 


at prefent of that gpinion; at the ſame time nat pre- 
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g tobe put onthe rod ani todd Fe oi 
—＋ Na as well as of this court.” 5 TRIS 
Then the other queſtion is, whether ſuppoſing this evi- 
dence to be properly given, the expoſition of the charter 
is fuch es will be favourabte for the defendant. Now that 
ſeems to me to be a i of law, and purely a queſtion 
of law ; the facts in the cauſe then are _theſe—the cotpota- 
tion is are ns Fre has enjoyed franchiſes and cuſtors 
immemorially ; it has had immemortally a. mayor, bailiff;, 
and common councy, and this common council have, been 
uſed to make by-laws, Then comes a queſtion upon fats, 
whether the charter in granting to the mayor, bailiffs, and 
durgeſſes, for the time being, or the greater part of them, 
of whom the mayor, and one of the balliffs, are to be two, 
did not thereby mean to grant that power to the ſelect 1885 
Upon this ſubje the charter muſt have | a' reaſonable 
conſtruction. The mayor, bailitfs, and common council are 
a definite body, the burgeſſes at large an indefinite body, 
and as we are told at the bar, (how the fact is, I do not 
know, ) but it is aſſerted on one fide, and not contradifted 
on the other, that theſe burgeſſes amount to ſome thouſands. 
Then comes the queſtion,” do theſe words mayor, bailiffs, 
and burgeſſes, mean a definite or an indefinite body.? 
If one was to form a judgment of the intention of his Ma. 
jeſty in granting this charter, one cannot heſitate a moment 
to ſay what the good ſenſe of the thing is; to call in all the 
burgeſſes for the purpoſe of makin Y -laws, ſeems to me 
to be giving a power that is almoſt eſtructive of itſelf; 
how ſhould ſuch” à wre ever de exerciſed? Then we 
want to know, whether in reality theſe words may fairl 

be conſidered as reſtrictive to the common council. 1 
does not ſeem to me, that the arguments that have been 
uſed by Mr. Erftine, are very ſtrong for the purpoſe, indeed 
we find, and I do not go now (becauſe we are. called. elſe- 
where) into the arguments ſo much at large, as I otherwiſe 
ſhould do; but we do find moſt clearly in my opinion, in 
page 25, that mayor, bailiffs, and burgeſſes, are uſed ac- 


cording to my conſtruction of that clauſe, to denote the 


ſelect body. 


Then if they are uſed in that paſſage to denote the ſelect 
body, recollecting at, and recollecting the paſſages that 
have been totes? from Brady, and what every body knows, 
that fometimes theſe words are uſed to denote the ſelect 


CY 
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body, then conſidering that this is a, corpqration by 


preſcription; and that the uſages are conſirmel; that in 


ſtrüclion ah# the repetition of che word burgeſſes in 


the 
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the, charter of Chatles the firſt, ' obſerved upon by Mr 
£E1/kine ſeems ta me to be at leaſt an argument that raiſes 
a doubt whether it may or not; if it raiſes a doubt, to 
be ſure the wage ſhould. be let in. Then confidering all 
this uſage, and conſidering the abſurdity of fuch a power 
exiſting in the body at large, it is enough for me to ſay, 
that there is fuch à doubt in my mind upon the ſodjed 


that L ſhould not conſider myſelf às doing juſtice to the de. 


fendant, or which is more material in e the cor- 
poration at large, if this were not ſent down to undergo the 
molt ſerious attention and *confiderationithat the law will 
give it, and therefore I think it ought to be ſent to'n new 
trial, hoping that upon that new trial, every fact and cir. 


J ae rai be ſtated that may N to bring 
t : 


ſe two very material points in queſtion. I fay no more 
2 this ſubject, becauſe it has been gone very fully into 
lready op: y lord and my brothers, it is ſufficient for me 
0 Ys my opinion is, that there ought to be a new 
trial. NA <2 eee 


A p n 81 en 2 „ $139 . '& 
EL s , 4 
Mr. S. Heywood. It muſt be upon payment of coſts I pre 
* Aan ren 1955 $59 0 
HP W 1 | 


$5 v3 


ſume, $ 


' +3 *2 | 


. . . * # . * " * p . > . . #* 5 

"7 - * 27 . * 1 
TEES EF * E ” . d 

* x , i . — * . 5 

= : 1 9 

Mr. Juſtice Gro/e. Les. „n „ nen das 
* * 3 42 3 1 > AX ST. 4 
847. 1 45 1 4 4 $ 


» 4 
- S a+ + 


- \ Fg i 
0 1 „ 72 
” * 6 * 4 Th 2 * * y 
ANN N ; k „ 2 R034 HOT 
++ A * E » 4 - 
* " - ” * = « 0 1 . 
* " . * 1 1 * * 0 177 4 r FP F ; . : 
* „ © py * 
8 . . * a ® 
net 
- f 4 9 2 , -y LC of 
a - Rule made abſolute for a new Fial. . 
* - o ” a. 9 , 
- * . 4 p 4%" La, 42S 7 i a 2 
* 1 5 
; k , » - z 
» i * © © 
£ 


line 39, for 


ERRATA. 


es 23, line 21, for, principle, read; pincipa 


5 pos dele , at ſeldom 


19, for foundaon read foundation 
19, beſides - beſide 


42, dele , at do 


I, inſert, at as 
28, for king read kings 
7, read a ſort of imperium 
9, for lorſhip read lordſhip 
27, for anong read among 
32, for queſtiom read queſtion 


| Hhed line, SECOND T eral. 


Mx. SERNIEANT ADAIR, 
SeconD T ral. 


e'er read ere 
38, he here 
25, very every 
16, the they 


11, 1759, 1579 
34, —_ 1663, 2gth April, 1663 


21, 
9. the of of the 

34, principal principle 

25, the theſe 

17, ndinu amdiu 

45 is * 

36, to ju to the jury 

24, counſel's, counſel's 

455 towns town 


22, charter Charles, r. charter of Carle. 
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